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TOPICAL INDEX TO SUBJECT MATTER 


ABANDONMENT 

Mining, Federal Land Policy and Management Act, 
filing. U.S. v. Locke. U.S. Supreme Ct............. 708 
ABSTENTION 


Federal procedure, temporary restraining orders, 


injunctions. Professional Plan Examiners of N.J. Inc. 
Fe RIPTRNIRD TAME CIES oss aie boa tic oisicececawa tidine es ole-eees 199 
ACQUITTAL 

Appeals, inconsistent verdicts, felonies, Dunn Rule. 
United States v. Powell. U.S. Supreme Ct. ......... 64 
ADMINISTRATIVE LAW 


The Division of Public Welfare, as a party in that 
case, was bound by an unrepo decision of the 
Appellate Division invalidating, as contrary to feder- 
al law, state regulations that treated rental income as 
unearned (rather than earned) income in calculating 
some AFDC payments, and the Division, which did 
not amend its regulations for 17 months, should have 
recalculated this petitioner’s eligibility after her fair 
hearing according to federal regulations from the 
date of that decision, not from the date (six months 
later) that she learned of it and requested the recalcu- 
lation. Eherenstorfer v. N.J. Dept. of Human Servi- 

ces. App. Div. 
~~ Police; due. process, sick leave. Fraternal Order of 
Police, Newark Lodge No. 12 v. Newark. U.S.D.C. 
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Capital punishment, drugs, FDCA. Heckler, Secre- 
tary of Health and Human Services v. Chaney. U. . 
got ho ns had ee ah oe a ete paren 676 

Office of Administrative Law—Trenton (New Tele- 
phone Numbers) ............... 0 ccc cece cece eeeee 723 


ADMINISTRATIVE PROCEDURE 


Mastrangelo directed only that the evaluation of 
economic factors relevant to specific disposal-site des- 
ignations lies exclusively within the competence of 
BPU; it did not preclude the introduction of material 
information and recommendations from other inter- 
ested state agencies so long as BPU made the ulti- 
mate decision, and the presentation on the remand of 
a proposal for BPU’s consideration by DEP, whose 
function is to guard against the overutilization of 
available disposal capacity, is not a sufficient show- 
ing of irregularity to overturn the presumption favor- 
ing the validity of administrative proceedings. Eliza- 
DOOR We AD Bi, go osc ccc vececewcceetsnes esis 258 


ADMIRALTY LAW 


Products liability, torts. East River Steamship 
Corp. v. Delaval Turbine, Inc. 3d Cir.............. 354 


ADOPTION 

Here, where the Division of Youth and Family Ser- 
vices removed a child from the home of prospective 
adoptive parents before the end of the six-month trial 
period, an administrative review hearing was held at 
which appellants were present and represented by 
counsel with a full opportunity for participation; 
thus, to the extent that they were entitled to any pro- 
cedural due process, it was accorded them by DYFS. 


Tn 96 BNE D, ADIN DUI, 0. vaesab ec cccs Cecssens 547 
AFDC 
Lump sum income. Barnes v. Cohen. 3d Cir. ..... 51 


Social Security, SSI, income, interim assistance. 
Commonwealth of Pennsylvania v. United States. A 
TERRE Re ARR! Pet. OA: SARA y- 

Social Security, OBRA, income. Heckler, Secretary 
of Health and Human Services v. Turner. U.S. Su- 
CES cic’: 0 cee tpab es esis cocaskcaiobbeerasete 448 


AGGRAVATED ASSAULT 

Where, as here, there was no substantial risk of 
death, a minor bodily injury cannot omere a convic- 
tion for aggravated assault under A. 2C:12- 





circumstances (the Code offers the Supreme Court an 
ample array of crimes with which to charge a person 
who commits a sexually offensive simple assault). 
State v. Williams. App. Div........................ 89 

Under N.J.S.A. 2C:12-1(b)(1) any method of reck- 
lessly causing a serious bodily injury constitutes an 
aggravated assault, and the count of the indictment, 
charging defendant with aggravated assault with a 
pickup truck on a passenger in another motor vehicle 
should not have been dismissed as a matter of law; 
however, the other counts, charging him with the 
fourth-degree offense of recklessly causing bodily in- 
jury with a “deadly weapon” under 12-1(b)(3) were 
properly dismissed because 39:4-96 and -97 provide 
the means for prosecuting careless and reckless driv- 
ing, distinguishing motor vehicles from other instru- 
ments that could be considered deadly weapons 


under 2C:11-1(c). State v. Parker. App. Div. ....... 413 
AIRLINES 

Discrimination, age, transfer policy, damages. 
Trans World Airlines, Inc. v. Thurston. U.S. Supreme 
Ree Nia este ae otro cs ONL OOS fee GIA mic wen: eam De Wate 148 
ALCOHOLIC BEVERAGES 


A social host is not liable to third parties for an in- 
toxicated guest’s negligent acts that are unrelated to 
the operation of a vehicle and are not reasonably 
foreseeable (here, starting a fire in her own home an 
hour after being served drinks). Griesenbeck v. 
Walker App: Divi. 2.665 co cecc cece cesses neevs te 601 

Whatever the label one attaches to the tavern keep- 
er’s actions or failure to act in causing or allowing 
intoxicated patrons to reach a state where police in- 
tervention was required—be it “negligence,” “wilful 
or wanton. misconduct,” or a violation. of an ABC 
regulation that a licensee not permit a brawl on the 
licensed premises—public policy bars the police offic- 
ers called to quell the disturbance, who were injured 
in the brawl, from an actionable remedy against the 
tavern keeper. Entwistle v. Draves. App. Div...... 745 


ANTI-EVICTION ACT 


Landlords have an election under N.J.S.A. 2A:18- 
61.11(c) of waiving five months’ rent in lieu of offer- 
ing comparable housing to tenants who do not pur- 
chase their condominium units; where as here, the 
tenant of the building being converted was granted a 
one-year stay of eviction at the end of the three-year 
notice period, because the landlord had not complied 
with his request for comparable housing, and the 
landlord waived five months’ rent during that year, 
the court cannot grant an additional stay. Mountain 


Management Corp. v. Hinnant. Law. Div. ........ 547 
ANTITRUST 

Attorneys’ fees, class actions, equitable finds. In re 
Fine Paper Antitrust Litigation. 3d Cir. .......... 167 


Appeals, jurisdiction, full faith and credit. Marrese 
v. American Academy of Orthopaedic Surgeons. U.S. 
Seiprr i Ci a eee eR a a Papa air 549 

Collective ratemaking, common carriers. Southern 
Motor Carriers Rate Conference, Inc. v. United 
sake. UY. RO sock vein owe wceneccncues 704 

Clear articulation test; sewage treatment services. 
Town of Hallie v. City of Eau Claire. U.S. Supreme 


| ARRON MOTE ose eri ra ae Re Mag SPE 706 
APPEALS 
Inconsistent verdicts, acquittal felonies, Dunn Rule. 
United States v. Powell. U.S. Supreme Ct. ......... 64 
Evidence, impeachment, in limine ruling. Luce v. 
United States. U.S. Supreme Ct.................... 64 


The State may not invoke N.J.S.A. 2C:44-1(f)(2) to 
challenge a sentence in violation of its commitment, 
as part of a plea agreement, to remain silent as to the 
sentence. State v. Ferrara. App. Div. 93 

The Tax Court correctly ruled that it lacked juris- 
diction to hear plaintiffs’ appeal from the county tax 
board because all taxes then due had not been paid 
by plaintiffs at the time of the filing; this strict juris- 
dictional construction of N.J.S.A. 54:2-39 (replaced in 
1983 by 54:51A-1(b) does not offend equal protection 
since it is within the Legislature’s discretion to pre- 
scribe different requirements for access to the Tax 
Court by those appealing from a county board deci- 
sion and those filing initial assessment appeals 
under 54:3-27. Schnieder v. East Orange. App. Div. 

133 


Discovery, interlocutory appeals. Cippollone v. Lig- 
gett Group, Inc. U.S.D.C. 135 


ee ee ey 


The waiver-of-appeal provision in the inter-com- 
pany arbitration agreement authorized by N.J.S.A. 
39:6A-11 is valid; such a clear waiver of the right to 
appeal should supersede whet might arguably be an 
error of law, and the trial court should not have va- 
cated the arbitrators’ determination that one of two 
possible insurers was 100% iiable for PIP payments. 
N.J. Mfrs. Ins. Co. v. Travelers Ins. Co. App. oo 


An appellant’s failure to address the specific order 
or judgment pursuant to which leave to appeal was 
granted should result, at the very least, in the dis- 
missal of the extraneous issues and where, as here, 
the Appellate Division has narrowly defined the 
scope of the extraordinary relief of granting an ap- 
peal nunc pro tunc, appellant may not address mat- 
ters that the rules of appellate practice otherwise bar 
him from addressing. Hayling v. Hayling. App. Di. 

Criminal procedure, right to counsel, due process. 
Evitts, Superintendent, Blackburn Correctional Com- 
plex v. Lucey. U.S. Supreme Ct. .................. 271 

N.J.S.A. 3B:7-2 does not directly deal with the prob- 
lem and there is no basis for changing the common- 
law rule, which seems just, that the remainder inter- 
est in the killer’s share should be held in trust for the 
benefit of the decedent’s heirs (not the killer’s heirs); 
this makes no substantive change in the result in- 
tended below, for the children here are the heirs of 
both, and a different theory from that relied on by 
the trial judge may be used to reach the same end 
without a cross-appeal. In re Karas. App. Div. .... 272 

There is no legislative authorization in New Jersey 
for appeals by the State of juvenile sentences, and it 
is for the Legislature to decide whether the State 
should have the right to appeal sentences (here, pro- 

bation) for serious juvenile offenses (here, if commit- 
ted by an adult, burglary, robbery, aggravated as- 
sault, etc.); appeals dismissed. State ex rel R.P. —_ 

7 

Federal procedure, criminal procedure, plain error, 
prosecutors, fair trial. United States v. Young. U.S. 
DUONG Chee 82k aici on. oe wa) Scaled eke Uda eon mile 332 

Federal procedure, federal jurisdiction, motion to 
amend judgment. United States v. Rogers Transpor- 
deiteane: Tire Bee Ghee 5.068 ids Sewn cats eaaewe he See 354 

Right to counsel, collateral review. Morristown v. 
Kimmelman. 3d Cir 

Dilatoriness in striving for settlement where it is 
feasible and then in notifying the Appellate Division 
that it has been reached reflects not only a lack of 
consideration for the court but a lack of concern for 
its wasted time and expense. Citizens State Bank of 
N.J. v. Schneider. App. Div..................00005 422 

A trial court’s duty is to obey the appellate court’s 
mandate, and the Appellate Division’s final and con- 
clusive finding her. that the recall petition was in- 
valid was not subject to modification by the trial 
judge. Jones v. Warren. App. Div. ................ 422 

Omitting from the appendix the letters on which 
the trial judge relied in his factual finding of nova- 
tion was a flagrant violation of the rules. Lopizzo v. 
Bie: AMI FI os sio gc cca sh oaleo vind Ratin ear ee 440 

Bankruptcy, attorneys. In re Universal Minerals, 


ee 


| ee 15s) SERIES ae Rte ie NOT Uren Sune gcse 531 
Labor law, arbitration. H.C. Lawton, Jr., Inc. v. 
Truck Drivers Local No. 384. 3d Cir............... 531 


Jurisdiction, antitrust, full faith and credit. Mar- 
rese v. American Academy of Orthopaedic Surgeons. 
ULES Siareme ee =o eccliiva dnc cece pcb bu euse ten 54 

Nuclear regulatory commission, Hobbs Act, federal 
jurisdiction. Florida Power & Light Co. v. Lorion, 
d/b/a Center for Nuclear Responsibility. U.S. Su- 
WRRIIO kiss fos Ra eeace se Cake eee thes eee 676 

The Law Division judge properly permitted a com- 
plaint filed in the municipal court under N.J.S.A. 
39:4-88(a) for driving on the wrong side of the road to 
be amended on defendant’s trial de novo on appeal to 
charge improper passing, a violation of 39:4-85; how- 
ever, since the latter carries a penalty of four points 
and the former only two, upon conviction defendant 
could be assessed only two penalty points. State v. 


Frese: AMIE EIAV: 2. oo. ca ees oh ace sae 7716 
ARBITRATION 
Federal Arbitration Rule Adopted .............. 253 


The waiver-of-appeal provision in the inter-com- 
pany arbitration agreement authorized by N.J.S.A. 
39:6A-11 is valid; such a clear waiver of the right to 
appeal should supersede what might arguably be an 
error of law, and the trial court should not have va- 
cated the arbitrators’ determination that one of two 
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ARBi fT RATION—Continued 


possible insurers was 100% liable for PIP payments. 
N.J. Mfrs. Ins. Co. v. Travelers Ins. Co. App. es 

Appeals, labor law. H.C. Lawton, Jr., Inc. v. Truck 
Drivers Local No. 384. 3d Cir. .............eeeeeee 531 

Arbitration Act, securities. Dean Witter Reynolds v. 
Byrd. U.S. Supreme Cts... 6c ceeisceSeececccce tse 548 

The arbitrators improperly precluded plaintiff's re- 
buttal testimony, and the trial court correctly vacated 
the award; on remand, the matter may not be re- 
heard by the same panel of arbitrators because, hav- 
ing weighed evidence and reached conclusions before 
all the evidence was in, they could not have open 
minds in reconsidering their determination after 
hearing the rebuttal witnesses. Manchester Tp. Bd. of 
Ed. v. Th. P. Carney, Inc. App. Div. .............. 712 

It would be patently unfair for the municipality to 
have allowed the contractor to perform $280,000 extra 
work and then engaged in the lengthy arbitration 
proceeding, with the disputed amount held in escrow, 
only to raise, when the award was to be confirmed, 
the requirement of Local Finance Board regulations 
that no payment can be made unless a change order 
has been authorized to the governing body, and the 
municipality is estopped from claiming that it did not 
implicitly represent that payment would be forthcom- 
ing if arbitration resulted in an award to the contrac- 
tor; although not to be considered precedent for 
avoiding N.J.S.A. 5:30-14.4 (f) 3ii, the governing body 
can now authorize by resolution an amendment to 
the contract to implement the award. Jefferson Tp. v. 
Toro Development Corp. App. Div. ............... 740 

Barcon does not suggest that a party is entitled to 
a pre-arbitration proceeding to challenge an arbitra- 
tion panel specifically identified and agreed to in the 
contract, and the employer was not entitled to injunc- 
tion relief here; even assuming the availability of 
such pre-arbitration relief, a panel made up of con- 
tractors and union members (a constituency specifi- 
cally designed to achieve the healthy tension between 
labor and management critical to the arbitration pro- 
cess) would not per se justify a finding of bias or par- 
tiality because this employer was not a member of it. 
Allwood Plumbing & Heating Co., Inc. v. Local 
UGON STS. A AY. oss os vicein edicts bade sels vecace se 771 


ARCHITECTS 


The licensed engineer’s conduct in designing the 
duplex home to be built on pilings is outside the ex- 
ception to N.J.S.A. 45:3-10 for “planning” and “de- 
sign” work in connection with any “engineering or 
industrial project” as limited by Gionti (which is dis- 
agreed with here but is binding on the trial court) 
and he is therefore liable to a penalty for the unauth- 
orized practice of architecture although, in light of 
the absence of a statutory definition of “engineering 
project” and defendant’s good-faith belief that the 
duplex qualified, only a nominal penalty is warrant- 
ed; common sense tells us that if an architect must 
sign each application in cases of this kind the work 
will simply never get done, and there are so many 
references in the Administrative Code to the signing 
of building plans by engineers that it could well be 
argued that the appellate cases have been so eroded 
by the passage of time and change in the state of the 
art that a review at the appellate or legislative level 
would be in the best interests of the practical admin- 
istration of justice. N.J. Bd. of Architects v. North. 
Ch. Di 209 


ARREST 

Deadly force, search and seizure. Tennessee v. Gar- 
TGP, Ce, DOMIIO CL. ooo ons ccccccessvoceevesccns 706 
ASBESTOSIS 


Letter Joinder Procedures in Asbestos Litigation 
REE CE Rinses arate ee erer bas ce cL anranae 197 


Notice To Federal Bar. Re: Asbestos Litigation 


ee PRC en RR Re SM | 

Bankruptcy. In re Amatex Corp. 3d Cir. ........ 531 

Bankruptcy, reorganization, dischargeable claim. 
Schweitzer v. Consolidated Rail Corp. 3d Cir...... 691 
ASSAULT AND BATTERY 

Criminal law, secret service. Garcia v. United 
COE. 17 -0e, OIG CL... oo gi vcecccie s cceicandees'e'e 65 
ASSIGNMENT 

Sureties, restatement of security. Anstalt v. F.I.A. 
WGUVRNCO Ce TD, . 5 ook ascekascocrecoacoseeers 193 


ATTORNEYS 
Respondent, who pleaded guilty to misappropriating 
trust funds, is disbarred. In re Michael Gold of Flem- 
IMION, BUROUOINE CH oes ks conc vac as voc anti retee eens 13 
Members of the bar should understand that adver- 
saries might reasonably rely on representations made 
to them, and thus a duty to the adversary can arise, 
a breach of which (here, an alleged misrepresentation 
that a matter had been adjourned) can render the at- 
torney liable to the adversary for all or part of a 
claim advanced by the adversary’s former client in a 
malpractice action. Malewich v. Zacharias. App. Div. 
talee'y as 0.0 04 0.000ee.nleenen toca seanee Dente tate aas 25 
Application of Title VII To Law Firm Partnership 
Decisions, by Charles R. Church................++- 49 
Attorney Trust and Business Account Designations 
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Trust Account Overdraft Notification........... 105 

How To Expand Your Legal Practice with Adver- 
tising and Public Relations, by Jay P. Granat, — 
ecb eats CCE EN +. ovate RANI Se ea eee eo 1 

Taxes, late filing, reasonable cause. United States 
v. Boyle, Executor of the Estate of Boyle. U.S Su- 


NE iiss cic: cv teow ace % < tye Swe nae ue es 147 
Ethics Conversion Tables. ..................04- 165 
Attorney Trust Account Depositories. .......... 197 
How To Write a Profitable Advertisement: A For- 

mat for Attorneys, by Jay P. Granat, Ph.D........ 264 
Attorney Trust and Business Account mene. 
Attorney Trust Account Depositories. .......... 287 
Dean Simmons Addresses ABA on Minorities in 

| i RRS nian or Panter VA we MTSE hy tO SPR, 338 
Certified Civil and Criminal Trial Attorneys. ... 405 
Attorney Trust Account Depositories. .......... 434 


Bar admissions, residency requirement, privileges 
and immunities. Supreme Ct. of New Hampshire v. 


Piper. U.S. Supreme Ct. ...............sccceeeeees 450 
How To Talk to Clients, by Jay P. Granat, ae 
ee PRE ee Sr ANI err ret Oo) eee meee A 472 


Bankruptcy, appeals. In re Universal Minerals, Ine 
1 


CC 


3d Cir. 
Self-Help Books: Powerful Marketing Tools for At- 


torneys, by Jay P. Granat, Ph.D. ................. 581 
Life Experience Aids Older Law School Graduates, 
DY RAGE RURAL cs vias sales aie «sic nial oo usieioinnn Gags 634 


Good News for New Jersey Lawyers; OAE Report 
Shows 99.998% Are Honest, by Holly English..... 665 

Quarterly Clients’ Security Fund Report, January- 
PSE icc a: a ashi ew pices as 6 Ses de elwieonamia eee 665 

Sanctions, due process. Eash v. Riggins Trucking 
i Di rodeh. i, Gs) cae aioe ange arene pou RUN DC ARS i Crone ea eAte eRRD 691 

In the absence of demonstrable prejudice to the 
other party, it is neither necessary nor proper to visit 
the faults of errant attorneys on their blameless 
clients; the order denying plaintiffs’ motion, brought 
promptly by their current counsel, to vacate the dis- 
missal entered almost four years before because of 
their former attorney’s failure to forward their 
answers to interrogatories, is reversed and the matter 
is remanded to determine whether defendant would 
be prejudiced by the complaint’s reinstatement. Jans- 
son v. Fairleigh Dickinson Univ. App. Div. ....... 701 

How Attorneys Are Faring in New Jersey ...... 727 

Although respondent’s conduct in discussing a 
“sift to your favorite charity” when plea bargaining 
for a client with an assistant prosecutor may have 
been in jest, it gave the impression of impropriety 
and he was thus guilty of unethical conduct; disre- 
spect for the integrity of the administration of crimi- 
nal justice was manifested as well in his allowing it 
to temporarily appear that he was the attorney for a 
witness (who was or would be represented by anoth- 
er) against his client, and he is suspended for six 
months. In re Vincent James Milita, II of Seaville. 
BUPeeO oka = s.. < «coe Ca ie es Go kc oir ened be habe 745 

The position of “attorney for the township council” 
created by the council in this township with a mayor- 
council form of government is not authorized by law 
and would be an unlawful divestiture of the functions 
of the statutorily required township attorney. Robert- 


son v. Washington Tp. Council. Law Div.......... 746 
Annual Report of Supreme Court Committee on 
Unauthorized Practice of Law ................... 753 


ATTORNEY-CLIENT PRIVILEGE 


Here, where plaintiff corporation is alleging that 
defendants misrepresented the judgment debtor’s 
assets to obtain a reduction during negotiations that 
resulted in a settlement, plaintiffs claim of attorney- 
client privilege must yield as to those documents that 
are determined by the trial judge in an in camera in- 
spection to bear on the critical issue of the extent to 
which plaintiff reasonably relied on the alleged repre- 
sentations. United Jersey Bank v. Wolosoff. App. Div. 

SEO PEN rae Goa pe RCE CTE Th Coco 120 


ATTORNEYS’ FEES 


R. 1:21-7(h) requires, for fee calculation purposes, 
information as to the cost of an annuity that will 
fund the future payments of a structured settlement, 
and a plaintiff's attorney should require the cost fig- 
ures during settlement negotiations; in light of all the 
circumstances, the maximum contingent fee allowed 
by R. 1:21-7(c)(7), both before and after the amend- 
ments effective January 16, 1984, of 25% of the net 
sum recovered is reasonable here, and the remaining 
balance of the counsel fee the liability carrier agreed 
to pay the infant plaintiff's attorney will be deposited 
in the surrogate’s account for the benefit of the child. 
Bartoli v. Baiunco. Law Div.........ccosceseccscece 31 

The higher R. 1:21-7(c) scale, effective January 16, 
1984, will not be routinely applied retroactively; here, 
all of the recovery from the settlement is subject to 
20% or higher under the old (c) and further increases 
must be reserved for truly exceptional situations, as 
where new law is established on appeal, or a trial, 
retrial and appeal are required, or a structured set- 
tlement producing documented tax savings and se- 
curity protection is successfully negotiated. Delle 
Fave v. Sanitation Equipment Corp. Law Div...... 49 

Disbursements deducted under R. 1:21-7(d) to get 
the “net sum recovered” for fee calculation purposes 
should not include overhead, legal research, or 
general educational material reusable for other cases. 
Delle Fave v. Sanitation Equipment Corp. Law Div. 
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Equal Access To Justice Act, social security, ap- 








peals. Mathas v. Heckler. U.S.D.C. ................ 79 
Class actions, equitable funds, antitrust. In re Fine 
Paper Antitrust Litigation. 3d Cir. ............... 167 
Taxes. Randazzo v. United States. 3d Cir. ...... 199 


The increased maximum for contingency fees under 
the amendment to 1:21-7(c) should not be applied to 
this or any other case filed prior to January 16, 1984 
(McMullen distinguished); A. v. D., to the extent that 
it can be construed as applying the new fee schedule 
retroactively, is disapproved. Kingman v. Finnerty. 
PAN CONV § saw atlas «cents vraag Als ON ble ubissie Niet eee 253 

Where, as here, a third-party action results in a 
recovery greater than the liability for workers com- 
pensation, the calculation of the attorney’s fees to be 
deducted from the reimbursement to the employer 
under N.J.S.A. 34:15-40 (b) should not take into ac- 
count the possibility that the totally and permanent- 
ly disabled worker may receive an extension of bene- 
fits beyond the ordinary 450 weeks; when that time 
expires, petitioner may seek extended benefits and he 
might then demonstrate that the employer has re- 
ceived a benefit to which it has not contributed a pro 
rata share of the fees. Rivera v. Metropolitan Main- 
tenance Co. App. Div.................eeee eens oases OO 

The trial court opinion granting the increased fee is 
affirmed, but an overly broad reading of it is cau- 
tioned against; it should not be read to say that in- 
flationary decline in the value of the dollar or up- 
ward changes in the fee schedule after a retainer has 


been executed will invariably justify a higher fee, 


which may be awarded only where, as here, the fee 
contracted for would not be reasonable “in light of all 
the circumstances.” Iskander v. Columbia Cement 
GONG ADIN os oaks ane how ltls Ee Shs WR TORR GR AG cares 334 

An award of counsel fees for services rendered 
prior to the commencement of a matrimonial action 
(now a civil family action) that are reasonably relat- 
ed to the relief sought in the action is in accord with 
the intended purpose of R.4:42-9(a)(1) and in confor- 
mity with New Jersey practice; the trial court’s de- 
nial of plaintiff's application here, because the fees 
were incurred for negotiating a comprehensive set- 
tlement agreement before the divorce complaint was 
filed, was an erroneous exercise of its discretion. Jobe 
Vi GeO PATIO, SOND S52 olson doe bp 8 civics ania wee coeee 365 

Pursuant to 42 U.S.C. 1988, plaintiff is entitled to 
an attorney’s fee that fully compensates for all the 
hours that were reasonably spent in successfully 
challenging the ordinance prohibiting its adult book 
store; the recovery includes the attorney’s necessary 
travel time and the 12 hours he reasonably spent in 
preparing this motion (with the certification in sup- 
port) and in litigating the fee, and $200 an hour is 
reasonable here because of counsel’s skill and expe- 
neers. Council Enterprises, Inc. v. Atlantic City. Law 

Rebar oe kak ae de Licks MR ar Raa aeEWe 721 


AUTHORITIES 

Civil service. Other than those specifically excepted 
by N.J.S.A. 40:14B-18, appointees and employees of 
county municipal utilities authorities are subject to 
the civil service statutes. In re Sussex Cty. Municipal 


Utilities Auth. App. Div. .....................000- 341 
AVIATION LAW 

Warsaw Convention, accident. Air France v. Saks. 
TT UBLOME Obs case osc o's Skins ssc'onieadoweateen tess 548 
BACK PAY 


N.J.S.A. 11:15-6 need not be limited to disciplinary 
matters and appellant, who should have been rein- 
stated immediately as a county corrections officer 
after failing the police training course, is entitled to 
back pay for the nine months of her effective “sus- 
pension” resulting from the appointing authority’s 
lack of understanding of N.J.A.C. 4:3-8.3(c)2. In re 
URGING AN, TONY, aie co's sc ko s'0's 0:4'c10 004 Fibd wa hele eles 305 


BAIL BONDS 


“Final determination” as intended by R. 3:26-4(a) is 
the judgment of conviction entered on sentencing, 
and the obligation the surety undertakes when it exe- 
cutes a bail bond does not continue after the defend- 
ant has been sentenced where, as here, the surety has 
not consented to the trial judge’s “continuation” of 
bail in the same amount pending appeal. State v. 


WERGOE, ADI SEY. oc gic «cviiw'e s'a’s Se orcameae Ohi kaa ae 206 
BANKRUPTCY 

Sureties, subrogation. Ram Constr. Co., Inc. v. 
American States Ins. Co. 3d Cir. .................. 51 


Environmental protection, toxic wastes. Ohio v. 
Kovacs, d/b/a B & W Enterprises. U.S. Supreme Ct. 
saint Balelein cae ha Tamed ane REE ERG eee 150 

Appeals, attorneys. In re Universal Minerals Inc. 


BOG Sens ena ice a sien aaa aGl ot akon ee 531 
Asbestosis. In re Amatex Corp. 3d Cir. ......... 531 
Reorganization, dischargeable claim, asbestosis. 

Schweitzer v. Consolidated Rail Corp. 3d Cir. ..... 691 

BANKS 
Trust Account Overdraft Notification .......... 105 
Courtheld Childrens’ Trust Funds Deposited in 15 

[CTT ES A gi We sen 146 


Taxes, tax free reorganization, mergers. Paulsen v. 
Commissioner of Internal Revenue. U.S. Supreme Ct. 
er AE <r Re Fm Te Rs ae, MR oe A 149 

Attorney Trust Account Depositories ........... 197 

Attorney Trust and Business Account Designations 
‘ae oe cacencen oe Ene oee aeei nes 287 

Attorney Trust Account Depositories ........... 287 

Taxation, exemptions, net worth, tax shelters. First 
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BANKS—Continued 


National Bank of Atlanta, as successor in interest to 
First National Bank of Cartersville, Georgia v. Bar- 


 ) 


N.J.S.A. 14A:2-1, read in conjunction with the 
Banking Act, excludes banks, so the Corporation 
Business Activities Reporting Act does not apply to 
foreign banks (the Law Div. decision in Bank Leumi 
was correct, and the App. Div. decision is overruled); 
since the Pennsylvania bank was not required to file 
under the Reporting Act, it may maintain this fore- 
closure action on New Jersey property in the Superior 
Court notwithstanding its failure to do so. American 
Bank and Trust Co. of Pa. v. Lott. Supreme Ct. ... 565 


BAR ADMISSIONS 

Attorneys, residency requirement, privileges and 
immunities. Supreme Court of New Hampshire v. 
Piper. U.S. Supreme Ct. ................... 20 ee eee 450 


BAR ASSOCIATIONS 
Passaic Bar Civil Case Management Report. .... 25 
Middlesex Bar Resolution Re: Support ee 
Be ee ICE) SPP PREIS. | Ae ORIN ANN a RCP E 11 
Morris Bar Resolution Re:RPC 3.3(5)............ 142 
1984-85 Monmouth Bar Roster ............. renee 
New Jersey State Bar Association Nominations 


eee Ak aie thie asa gicls aie saat a ae Ace Rese gle hae 199 


1985 Financial Transactions Committee Roster 


(NJSBA Banking Law Section) .................. 263 
Camden Bar Nominees ...............0..eeee0: 289 
ABA House Of Delegates Action ............... 461 
State Bar Annual Meeting Schedule. ........... 461 
NJSBA Proposed Budget 1985-86 .............. 550 
Chief Justice Wilentz Addresses State Bar...... 689 
State Bar Annual Meeting Highlights .......... 689 
State Bar Association Swears In New _— 
PONE ye eta CIR eee ER Si oes 689 
Around the State Bar Convention, by Holly 
DIR oe. 33. Thc ce ued na cle sc beac tao oo 695 

BAR EXAMINATIONS 


July 1984 Bar Examination Essay Questions and 
Answers—Supplement (1/17/85) 
Successful Bar Candidates..................... 629 


BATTERED WOMEN 

Statements such as “Don’t hit me, John” made in 
the hospital by defendant’s wife before she died, al- 
leged by an expert witness on battered women to 
have been made while she was in a state of extreme 
excitement engendered by a belief that she was at 
home being assaulted by him, are not admissible in 
his trial for manslaughter under Evid. R. 63 (4) be- 
cause the “event or condition” that created the ner- 
vous excitement cannot be determined; moreover, the 
victim’s statements were not made in reasonable 
sagem to the alleged events. State v. Walker. i 

eI SES Fe PAE CI A AOR aS te a eT 4 


BIAS 


Evidence, impeachment. United States v. Abel. 
UR ae re npe career eee 65 

Juries, exclusion for cause, capital punishment. 
Wainwright, Secretary, Florida Department of Cor- 
rections v. Witt. U.S. Supreme Ct. ................ 271 


BIDDING 


The right to reject bids in the public interest may 
only be exercised within narrow limitations, and the 
“appearance of wrongdoing” standard, being. com- 
pletely non-objective, is no standard at all; absent a 
finding of actual wrongdoing by appellant, the direc- 
tor of the Division of Purchase and Property did not 
have the power to reject its low bid for an advertising 
contract to promote the Lottery Commission for the 
sole reason that a business relationship between ap- 
pellant and the former chairman of the Commission 
had given rise to such an appearance of wrongdoing 
as, in his subjective determination, would erode pub- 
lic confidence in the Commission. Keyes Martin & 
Co. v. Treasury Dept. App. Div. .................66- 8 

The two post-bid conditions that were added here to 
the publicly-bid construction contract with the lowest 
bidder (full-time supervision on the job and a person- 
al guaranty), which were adverse to him but volun- 
tarily agreed to, did not change him, by some al- 
chemy, from a “responsible” to an “irresponsible” 
bidder and did not in any sense violate the spirit or 
the letter of the public bidding laws; the Law Divi- 
sion judgment setting aside the award as a capri- 
cious municipal abuse of discretion because of those 
conditions is reversed. Palamar Construction, Inc. v. 
PORMSOUNEN TO: AOD: DNV. 3.5. ccacctencescacesa nas 33 

The specifications in the contract with plaintiff 
unambiguously limit the State’s liability to payment 
for the actual quantity of work done, and the suit 
brought against it because the quantity of cubic 
yards in the road excavation was less than plaintiff 
anticipated when bidding is dismissed. Ell-Dorer 
Contracting Co. v. State of N.J. App. Div. ........ 266 

The statutory standard authorizing the rejection of 
bids for public work “in the public interest” provides 
a sufficiently definite framework within which to ex- 
ercise administrative power, and that standard was 
properly applied here on an adequate factual record 
to reject a bid based on the appearance of wrongdo- 
ing attributable to a possible conflict of interest in- 








volving the bidder and a member of the contracting 
agency. Keyes Martin & Co. v. Dir., N.J. Div. of Pur- 
chase and Property. Supreme Ct. ................. 637 


BOOK REVIEWS 


Tort Claims Against Public Entities, with com- 
ments and annotations by Harry A. Margolis and 
Robert Novack. Reviewed by John C. Pidgeon, First 
Asst. Corp. Counsel, Newark. ..................5. 470 


BREATHALYZERS 


N.J.S.A. 39:4-50.4a is not a model of clarity on the 
point, but a second conviction for drunk driving is 
not a prerequisite for the enhanced penalty (suspen- 
sion of license for two years) imposed on one convict- 
ed of a “subsequent offense under this section” and 
defendant, who had a prior conviction for drunk driv- 
ing, was properly sentenced as a second offender 
when (although acquitted on a drunk driving charge) 
he was found guilty of refusing to submit to a breath- 
alyzer test. State v. Grant. App. Div. .............. 25 

The clear purpose of N.J.S.A. 39:4-50.4a is to elimi- 
nate the expense and inconvenience of separate pro- 
ceedings when a defendant is charged with drunk 
driving and refusing to submit to a breathalyzer test; 
mandatory severance in all cases in which the ac- 
cused wished to assert the privilege against self-in- 
crimination at the trial on one charge would subvert 
that legislative policy, and consolidating the com- 
plaints did not violate the defendant’s Fifth Amend- 
ment privilege here. State v. Grant. App. Div. 

Bye Re Nip ei rd eR ape SEN REN URED REN CRA Gnaey (eee Sw 25 

Actual operation of a vehicle while intoxicated is 
not an element of the offense of refusing to submit to 
a breathalyzer test; rather, the necessary predicate 
under N.J.S.A 39:4-50.4a is “probable cause to be- 
lieve” that the offense had been committed and de- 
fendant, who was arrested for drunk driving when 
found sleeping and intoxicated behind the wheel of a 
car parked on the shoulder of a road but was acquit- 
ted of that charge, was properly convicted in the con- 
solidated municipal court proceeding of having re- 
fused to submit to the test. State v. Grant. App. Div. 

25 


BULK TRANSFERS 

The six-month period of limitations in N.J.S.A. 
12A:6-111 for “actions under this chapter” does not 
apply to a creditor of the bulk transferor seeking 
payment from an escrow established pursuant to 
12A:6-106(2). Carpenter, Bennett & Morrissey v. 
ORGM PRET ENG Sercke fos Gabe skews blo mee mew one 264 


BURDENS 


N.J.S.A. 2C:4-2, which (as amended) requires the 
defendant to prove mental disease or defect by a pre- 
ponderance of the evidence when the defense of di- 
minished capacity is raised, is constitutional because 
the State still bears the burden of establishing that 
the accused acted with the mental state requisite for 
conviction beyond a reasonable doubt; the 1981 
amendment is procedural and did not decrease the 
nature, amount or quality of the evidence the State 
had to present to obtain defendant’s conviction for 
murder, so it was properly applied retroactively here 
without violating the ex post facto prohibition. State 
Ve PEM AMO PIU. 0.0 cise oe 90 ce o'c bik a 0 tae ce sie 586 

The trial judge departed from the language of the 
model jury charge (which, although not referring to 
the burden of proof, correctly states the rule) and in- 
correctly charged that, to find defendant (who was 
charged with murder ) guilty of provocation/passion 
manslaughter, the jury had to be convinced beyond a 
reasonable doubt that he had acted under the stress 
of reasonable provocation; where, as here, there is ev- 
idence of those mitigating facts, the judge must in- 
struct the jury that it is the State’s burden to prove 
beyond a reasonable doubt that the defendant had 
not acted in the heat of passion on reasonable provo- 
cation. State v. Grunow. App. Div. ............... 765 

In cases of assaultive criminal homicide, N.J.S.A. 
2C:11-4(b)(2) is available to reduce both murder and 
aggravated manslaughter to provocation/passion 
manslaughter. State v. Grunow. App. Div......... 765 


BURGLARY 


In the circumstances of this case, criminal mischief 
is a lesser offense included within attempted burglary 
and, since it had support in the evidence, it should 
have been charged—especially where there was a 
specific request to do so. State v. Clarke. App. 
BRT oe ie Seats ie arate ticle tock oc aciclaiat are mate" 433 


CABLE TV 


Because the cable television company was never 
properly served (in this declaratory judgment pro- 
ceeding brought by the township) with the notice of 
motion for a stay of its appeal to the Board of Public 
Utilities from the township’s denial of a variance, it 
was denied the opportunity to oppose the stay, and 
the trial judge erred in granting it; moreover, that ex- 
traordinary equitable remedy should not have been 
granted here because the only “irreparable harm” al- 
leged is “cost” and the township’s claim that the 
Municipal Land Use Law impliedly repealed the ap- 
peals provision of the Cable Television Act is not 
likely to succeed. Sparta Zoning Bd. of Adjustment v. 
Service Electric Cable Television of N.J., Inc. “ve 

i 1 


Under the circumstances here, the Board of Public 
Utilities could not only take into account appellant’s 





lack of municipal consent in Upper Deerfield and any 
contiguous community but also find that the peti- 
tion’s “regionalization” basis was, on its face, with- 
out merit; the Board’s action in denying the applica- 
tion without a plenary hearing is affirmed. In re 


Clover Cable Systems, Inc. App. Div.............. 548 
CAPITAL PUNISHMENT 
Capital Punishment: An Overview. ............ 177 


Juries, exclusion for cause, bias. Wainwright, Sec- 
retary, Florida Department, of Corrections v. Witt. 
Miley, SaUN ES RINE O06) dsk Nocin aig cha Std tassioreiatcld om cel hale 271 

Drugs, administrative law, FDCA. Heckler, Secre- 
tary of Health and Human Services v. Chaney. U.S. 
POURS Ny, A.A) ssdi a scortaG 4 ob Sid wa eA eg bee 676 


CASINOS 

The Casino Reinvestment Act: A Plan for a New 
New Jersey, by Harry Jay Levin and Nicholas Ca- 
BIE IYS . ors Kaela do eles ea 253 


CDS 


Although cocaine is not botanically, pharmacologi- 
cally or medically a narcotic, the Legislature may so 
classify it for purposes of regulation and penalty. 
State v. McMinn. App. Div. ...................... 271 

The State Police chemist’s laboratory report identi- 
fying the substance in the cigarette defendant 
smoked in public as marijuana may not be admitted 
under Evid. R. 63(15) as a report of a public official 
where, as here, the chemist who did the analysis was 
not produced as a witness; the special-trustworthi- 
ness and expediency rationales for this hearsay ex- 
ception are not sufficient to overcome the State’s duty 
to prove every element of a criminal offense beyond a 
reasonable doubt by competent evidence (Kalafat and 
ee distinguished). State v. Matulewicz. >. 

BNE Seis Oa aio a alcieke Soe ee ah WE Cao ew oe eRe 19 


CHARITABLE IMMUNITY 


Considering the wrongs and damages for which 
plaintiffs seek recovery (assault, harassment, false 
arrest, libel, etc.) they must be considered strangers 
to the charitable and educational purposes of defend- 
ant; that they attended a social gathering at the uni- 
versity on the night of one of the incidents and one 
of them is an employee of defendant does not mean 
that it is entitled to the protection of N.J.S.A. 
2A:53A-7 in these circumstances. Jerolamon v. Fair- 
leigh Dickinson Univ. App. Div. ................. 644 


CHIROPRACTIC MALPRACTICE 


A licensed medical doctor is competent to express 
an expert opinion concerning the standard of care 
applicable to a chiropractor as to matters that medi- 
cine and chiropractic share in common in terms of 
education, training and licensure; in this case, the 
medical doctor offered by plaintiffs qualified as an 
expert to evaluate the standard of care to be expected 
of a chiropractor in recognizing soft-tissue abnormal- 
ities from an x-ray and in referring his patient to a 
medical practitioner. Rosenberg v. Cahill. Supreme pc 

9 


Come m mem eee meee eee eee seer eee eeeeeeeeeeeseeeeeees 


CIVIL PROCEDURE 

Even under Namm v. Ch. E. Frosst & Co., the trial 
court should not, in the absence of an adequate rec- 
ord, have dismissed this complaint on its own motion 
because the injured plaintiff could not identify which 
defendant manufacturer of DES had manufactured 
and sold the DES ingested by her mother: in conclud- 
ing that the case is not in a suitable posture for 
summary adjudication at this time (without deciding 
whether or when it will be) Namm is neither ap- 
proved nor disapproved and the validity of the poten- 
tial causes of action or defenses is not passed on. Sa- 
lomon v. Eli Lilly & Co. Supreme Ct. ............... 7 

Passaic Bar Civil Case Management Report ..... 25 

By litigating the permissive-use issue here (where 
plaintiff had been injured while a passenger in an 
insured car driven by an uninsured driver) despite its 
lack of relevancy, the parties converted a straight- 
forward negligence case into an insurance-coverage 
case without the participation of plaintiff's unin- 
sured-motorists carrier and, under the circumstances, 
the doctrines of issue preclusion on the jury finding 
of no permission do not foreclose the carrier’s right to 
subsequently litigate the question of coverage with 
the car owner’s carrier; it is possible that, in a differ- 
ent case, a UM carrier that is given the opportunity 
to protect its interests would be bound by a jury’s de- 
termination of an issue of permissive use implicating 
liability coverage. Parks v. Colonial Penn Ins. Co. 
SALTS PA Re AY 49 


The competing policies of honoring the contractual 
arrangements of plaintiffs and their UM carriers to 
arbitrate their disputes, and favoring the expeditious 
resolution of all claims involving all parties in one 
forum, cannot be resolved on this limited record, and 
the Mongiovi holding does represent an efficient way 
of getting compensation to an injured insured quick- 
ly, leaving it to the disputing carriers to litigate, after 
the arbitration, which one must ultimately pay; it 
may be that, in an appropriate case, the Court will 
consider a rule requiring joinder of the UM carrier 
whenever its insured sues a tortfeasor whose purport- 
ed carrier denies or disclaims coverage—although the 
resourcefulness of the insurance industry should de- 
vise a procedure for resolving coverage issues outside 
of the litigation area. Parks v. Colonial Penn Ins. Co. 
EIR IS Ee RIO ihe it ee 49 
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CIVIL PROCEDURE (Cont’d) 


Letter Joinder Procedures In Asbestos Litiga- 
GB siti. Hidwewitwinctniee sans Weeaae see 197 
Generally, litigants should be held to their stipula- 
tions and the consequences thereof—the rare instan- 
ces that would justify a court’s rejection of a stipula- 
tion are not delineated today; assuming, without 
deciding, that the trial court was on sound ground 
here in determining that it would not follow the par- 
ties’ stipulation as to the value of certain property for 
equitable distribution purposes, it should have af- 
forded the parties a hearing on the value of the prop- 
erty before announcing its determination, and the 
cause is remanded for a plenary hearing. Negrotti v. 
NG@rottls SUDPERIOOGi vis «ccd esis ee siotions sxe eon ns ne 31 
Classifying plaintiffs’ amended claim for the wife’s 
own injuries (which had been inadvertently omitted 
from the timely complaint for the husband’s injuries 
and the wife’s per quod claim) as “germane” (enti- 
tling her to relation back) or “different” (within the 
court’s discretion) under R. 4:9-3 is difficult and un- 
necessary; a new and different claim may properly 
relate back after the statute of limitations has run 
where, as here, the defendant is chargeable within 
reasonable anticipation from the outset of the con- 
troversy that it was likely that the claim would be 
made. Wimmer v. Coombs. App. Div. ............. 395 
Attorneys should not take on more cases than they 
can properly handle; there is no satisfactory explana- 
tion for all of the protracted delays or failures to 
comply with the rules of discovery in this case, and 
its tortuous and extended history warranted the as- 
signment judge’s refusal to restore plaintiff's com- 
plaint. Comeford v. Flagship Furniture Clearance 
CBRE SI INV 5 oie 5 oi oc) Sab ood oe ae eee ve oh Sees 398 
Defendants alleged novation in their counterclaim, 
although not in their answer to this suit on a note, 
and the trial judge properly invoked the concept of 
novation. Lopizzo v. Burke. App. Div. ............ 440 
Where, as here, plaintiff's former attorney violated 
discovery rules and court orders, the paramount issue 
is whether a lesser sanction than dismissal with 
prejudice can erase the prejudice suffered by the non- 
delinquent party. Johnson v. Mountainside Hospital. 
PROTO IY ooo. ao nod <p Kid Sach had Sia RS ee 618 
In the absence of demonstrable prejudice to the 
other party, it is neither necessary nor proper to visit 
the faults of errant attorneys on their blameless 
clients; the order denying plaintiffs’ motion, brought 
promptly by their currrent counsel, to vacate the 
dismissal entered almost four years before because of 
their former attorney’s failure to forward their 
answers to interrogatories, is reversed and the matter 
is remanded to determine whether defendant would 
be prejudiced by the complaint’s reinstatement. Jans- 


son v. Fairleigh Dickinson Univ. App. Div. ....... 701 
CIVIL RIGHTS 

Section 1983, prisons, negligence, liberty interest. 
Davidson v. O’Lone. 3d Cir. .................00055 354 


Pursuant to 42 U.S.C. 1988, plaintiff is entitled to 
an attorney’s fee that fully compensates for all the 
hours that were reasonably spent in successfully 
challenging the ordinance prohibiting its adult book 
‘store; the recovery includes the attorney’s necessary 
travel time and the 12 hours he reasonably spent in 
preparing this motion (with the certification in sup- 
port) and in litigating the fee, and $200 an hour is 
reasonable here because of counsel’s skill and expe- 
oo Council Enterprises, Inc. v. Atlantic City. Law 

RD orca ee stesso BERS SO aT TET RN ee oon 721 


CIVIL RIGHTS ACT 

Defendants (the township planning board and its 
members) delayed and denied plaintiff's site plan ap- 
proval (to develop his land for townhouses) with ma- 
licious intent; their flagrant violations of the Munici- 
pal Land Use Act constituted §1983 violations, and 
plaintiff is entitled to compensatory and punitive 
damages. Anastasio v. West Orange Planning Bd. 
RMI a ce ree pa oe og gre coia Ta a ere lecaraie attr 37 


CIVIL SERVICE 


N.J.S.A. 11:1-1 et seq. does not limit the Commis- 
sion’s review to the charges sustained by the appoiuit- 
ing authority, and the ALJ did not err by compelling 
the employees to also answer the charges that had 
been dismissed; beyond this, a sustaining of any of 
the charges would justify the modified penalty im- 
posed. Cliff v. Morris Cty. Bd. of Social Services. 
FCS SA a i i Sa PS a 241 

The Supreme Court has not yet resolved the con- 
flict between the Feldman and the Millan-Steinel line 
of cases and the Feldman view is followed here: the 
Commission did not err by denying the employees 
back pay between the end of their six-month suspen- 
sion without pay and their reinstatement even 
though there was no finding that they had been re- 
sponsible for the delay. Cliff v. Morris Cty. Bd. of So- 
CBE OE VIOOR, UNFUNNY oo ok co encce cc ccecsecnseens 241 

N.J.S.A. 11:15-6 need not be limited to disciplinary 
matters and appellant, who should have been rein- 
stated immediately as a county corrections officer 
after failing the police training course, is entitled to 
back pay for the nine months of her effective “sus- 
pension” resulting from the appointing authority’s 
lack of understanding of N.J.A.C. 4:3-8.3(c)2. In re 
WHOS G8 TIN isis sosiec <'osveoneeeadosinen nae 305 

Authorities. Other than those specifically excepted 
by N.J.S.A. 40:14B-18, appointees and employees of 
county municipal utilities authorities are subject to 





the civil service statutes. In re Sussex Cty. Municipal 
Utiiities Auth. Ann Div. 6. escs5c oes dade ce sacs 341 
Public employee, discharge, due process. Cleveland 
Board of Education v. Loudermill. U.S. Supreme Ct. 
BS ee OP Ie ar Re rt OP a NE | careliir 449 
The literal language of the N.J.S.A. 11:15-6 prohib- 
its a denial of more than six months’ back pay to a 
suspended employee, and the Belleville v. Coppla and 
Millian v. Morris View line of cases is approved; 
Cliff, which followed the Feldman line, is reversed. 
Steinel v. Jersey City. Supreme Ct. ............... 565 
The Legislature, having enacted an immunity stat- 
ute subsequent to the enactment of a federal statute 
having the same purpose—protecting against crimi- 
nal prosecution by removing the interdiction of the 
Fifth Amendment—can hardly be presumed to have 
gone beyond the intent of the federal statute, not- 
withstanding the addition of the word “punished”; 
N.J.S.A. 11:1-15 does not afford immunity in other 
than criminal matters, and the correction officer’s 
dismissal, based on his subpoenaed testimony in 
another administrative matter, is reinstated. Fulgini- 
ti v. Cape May Cty. Sheriff's. ..................0. 590 
The county prosecutor may lawfully create supervi- 
sory positions to structure his unclassified staff of 
investigators and grant leaves of absence of members 
of the classified staff of detectives to serve in those 


positions. Zamboni v. Stamler. App. Div. ......... 649 
CLASS ACTIONS 

Attorneys’ fees, equitable funds, antitrust. In re 
Fine Paper Antitrust Litigation. 3d Cir. .......... 167 
COASTLINES 


Seabeds, convention on territorial sea and contigu- 
ous zone, juridical bay, sounds. United States v. 
Maine (Rhode Island and New York boundary case). 
AD RTRs hog slain cia a ee ew eels Hanis Sint Sealy 332 


COLLATERAL ESTOPPEL 


Where, as here, the same jury sits throughout both 
parts of a bifurcated trial, the first part is not “a 
prior action” with respect to the second part, so the 
procedure used (for defendant’s benefit) here—trying 
him first for armed robbery and unlawful possession 
of a weapon and, when guilty verdicts had been re- 
turned on those charges, trying him for possession of 
a weapon by a (previously) convicted felon—did not 
constitute collateral estoppel, and the State’s failure 
to introduce evidence with respect to possession in 
the second part did not prejudice defendant or pre- 
vent jury consideration of the evidence introduced in 
the first part; Ingenito is inapposite, and the proce- 
dure used here passes constitutional muster. State v. 
FROST AI PAM A II sion side Saw adie nsoin da eo sa eid GS'a woe 366 


COLLECTIVE RATEMAKING 


Antitrust, common carriers. Southern Motor Carri- 
ers Rate Conference, Inc. v. United States. U.S. Su- 


OREO sia bass aGSUn hs ainda Races anlar eats 704 
COMMERCE CLAUSE 

Limitations of actions, corporations, tolling, retro- 
activity. Cohn v. G.D. Searle & Co. U.S.D.C....... 135 


Since the director of the MVD issues New Jersey 
registrations for solid-waste vehicles with BPU certif- 
icates engaged in interstate commerce that are prop- 
erly registered in their home states (here, Pennsylva- 
nia) defendants’ commerce clause defense to charges 
of violating N.J.S.A. 39:3-84.3 is rejected; the burden 
of dual registration and fees to obtain the benefit of 
the exception from axle weight limitations accorded 
solid-waste vehicles registered in New Jersey is an 
incidental and reasonable burden far outweighed by 
the local benefit of the State’s receiving compensa- 
tion for highway damage. State v. Genesis Leasing 
COS NRT a 5 Ja. hc 5 naib ere Gos ale a nis lal batints = ap los 231 

The narrowly tailored judicial order that extended 
for one year the life of a privately owned, state-regu- 
lated landfill in response to a sanitation emergency, 
and barred any customers outside the southern tri- 
county area from using it, does not violate the com- 
merce clause. Glassboro v. Gloucester Cty. Free- 
OUOOS. 5 o sithns va ies Gres Wak ESOS 6a va ono 542 


COMMON CARRIERS 


Antitrust, collective ratemaking. Southern Motor 
Carriers Rate Conference, Inc. v. United States. U.S. 
SRIRNPONNN tO ss, srs eens oem kale Mo a cio oe Ohare 704 


COMPULSORY PROCESS 


The agreement not to testify on behalf of their two 
codefendants that was extracted from the two de- 
fendants who pleaded guilty to the drug charges was 
an inexcusable attempt by the prosecutor to frustrate 
the ends of justice by trying to deprive appellants of 
their constitutional right to compel the attendance of 
witnesses at trial and to elicit testimony on their be- 
half, and it should have been rejected by the judge 
who accepted the plea agreements (and then presided 
over appellants’ trial); however, since appellants did 
not subpoena those two as witnesses, which would 
have required them to assert their reasons for not 
testifying at an Evid. R. 8 hearing, and the trial 
court took no affirmative action to preclude their tes- 
timony, there was no denial of compulsory process 
here. State'v. Fort. Ann; Div. 35.5052 ccnesceess oe 144 

The defense may not call a witness to the stand for 
the sole purpose of having that witness invoke the 
Fifth Amendment privilege in the presence of the 
jury. State v. Karlein. Law Div. .................- 149 











COMPUTERS 
Computer Bits, by Ben J. Zander ............... 384 
Computer Contracts—An Overview, by Mitchell P. 
ING VAG o'si0hs aiss ers Dares Wark holes 10s heen ae 433 
Computer Bits, by Ben Zander ................. 761 
CONDEMNATION 


Just compensation, public condemnee, substitute 
facilities doctrine, sanitary landfill. United States v. 
50 Acres of Land. U.S. Supreme Ct. ............... 64 

Defendant cannot be compensated for the loss of 
the maneuvering room for its customers’ cars on 
State property that resulted from the widening of the 
highway; the award can only be based on the narrow 
strip of defendant’s property taken to construct a 
grassy berm as a safety area. N.J. Comm’r of Trans- 
portation v. Faps Realty Corp. App. Div. ......... 178 

Since the major issue here is whether the 19-month 
moratorium on real estate development imposed by 
the Hackensack Meadowlands Development Commission 
constituted a public taking of property for which just 
compensation must be paid, the case should be con- 
sidered one of inverse condemnation and litigated in 
the Law Division. Schiavone Constr. Co. v. Hacken- 
sack Meadowlands Development Comm’n. U.S. Su- 
DPOMNO MSL» Go ovcbe sab este oh once sade fiw ems 205 


CONDOMINIUMS 

Since N.J.S.A. 2A:18-61.31, which prohibits rent 
control boards from using increased costs resulting 
solely from condominium conversion as a basis for 
calculating a landlord’s fair return, was passed be- 
fore the increased costs, in the forn of enhanced 
taxes based on the value of individual units, were in- 
curred here (even though after the declaration of 
conversion was filed), no question of retroactivity is 
presented and the rent control board correctly deter- 
mined that the requested tax surcharge on pre-con- 
version tenants is barred. The Prudential Ins. Co. of 
America v. Guttenberg Town Council. App. Div. ... 37 

Landlords have an election under N.J.S.A. 2A:18- 
61.11(c) of waiving five months’ rent in lieu of offer- 
ing comparable housing to tenants who do not pur- 
chase their condominium units; where, as here, the 
tenant of the building being converted was granted a 
one-year stay of eviction at the end of the three-year 
notice period, because the landlord had not complied 
with his request for comparable housing, and the 
landlord waived five months’ rent during that year, 
the court cannot grant an additional stay. Mountain 
Management Corp. v. Hinnant. Law Division. .... 547 


CONFESSIONS 
Right to counsel, evidence. Shea v. Louisiana. U.S. 


WORN eo alot Secs hncccs oe ee ike ke eee 332 

Evidence, self-incrimination, Miranda. Oregon v. 
Elstad. U.S. Supreme Ct.....................0000- 548 
CONSORTIUM 


The wife’s suit for loss of consortium may proceed 
without joinder with her injured husband’s claim be- 
cause of his prior settlement. Neely v. Kossove. Law 
BON nee iS ara ake regia ig Dg Nie Elan ghee eae 239 


CONSPIRACY 


Evidence, tape recordings. United States v. Inadi. 
3d Cir. 27 
Parole, due process. United States v. Muhammad. 


MN cla. Siaia acaiavaetn ds diwtaid wb pan ra ais dimen eee 101 
Double jeopardy. United States v. Felton. 3d Cir. 
sna beciteie Sica saa Toa eI Ava Gas rw dupes Dakin Rae eee 354 
CONSTITUTIONAL LAW 
Fred Friendly Leads Panel Discussion On Consti- 
tutional Law, by Holly English. .................. 435 
CONTRACTORS 


The privity requirement should be abandoned in 
suits brought by a homeowner against a contractor 
for the violation of an implied promise of good 
workmanship and, in the absence of a nonassignabil- 
ity clause in his contract, the contractor who built 
the allegedly defective patio should not be immunized 
from his obligation to have done the work in a non- 
negligent manner simply because the owner for 
whom he did it subsequently sold the house (al- 
though, since the patio is not a vital element of the 
home, the doctrine of implied warranty of habitabili- 
ty is not applicable here); the new owners have made 
a prima facie showing of a cause of action and the 
matter is remanded for trial. Aronsohn v. Mandara. 
RAEHIOPNAO AE co. 526 547 Dining Ronse e's Graig are v'enwicn nen. 117 

The lack of contractual privity between the general 
contractor for the owner and the successor to a sub- 
contracting engineer does not bar a suit charging 
professional negligence. Conforti & Eisele, Inc. v. 
John C. Morris Assoc. App. Div. ................. 774 


CONTRACTS 


A plaintiff may not recover tort damages for per- 
sonal injuries resulting from the breaching promis- 
or’s failure to perform a contractual term (here, to 
help load plaintiff's heavy band equipment after the 
performance) where no breach of any common-law 
duty is implicated in the slightest. Coyle v. England- 
QE II. ons Sedge eps oo a bek cae aces 593 


CONTROLLED DANGEROUS SUBSTANCES 


Search and seizure, motor vehicles, evidence. Unit- 
ed States v. Johns. U.S. Supreme Ct. ............. 271 
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CONVENTION ON TERRITORIAL SEA AND 
CONTIGUOUS ZONE 

Coastlines, seabeds, juridical bay, sounds. United 
States v. Maine (Rhode Island and New York boun- 
dary case). U.S. Supreme Ct. ............0cceccees 332 

Sovereignty, historic bay. United States v. Louisia- 
na (Alabama and Mississippi boundary case). 2 
ROUEN GG. oi evict al tei eG hvac eh ae eee ws smen 448 


COPYRIGHTS 

Records, royalties, grants, derivative works. Mills 
Music, Inc. v. Snyder. U.S. Supreme Ct. .......... 150 
CORPORATIONS 


Defendant’s surveillance of plaintiffs’ adjoining 
property resulted from her legitimate concerns about 
alleged zoning violations, the improper operation of a 
hazardous-waste facility ‘and the seepage of oil onto 
her property, and the corporate plaintiff, because it is 
a corporation, has no action for invasion of privacy; 
the individual plaintiff, its president, did not suffer 
outrageous invasion of his personal, intimate affairs 
that would shock the sensibilities of a reasonable 
person and, on balance, since the interests of defend- 
ant in protecting herself, her property and her com- 


_ munity against activities she believed (with reason) 


' violated the law outweighed plaintiff's interest in 


preserving his privacy, there is no liability on her 
part. N.O.C., Inc. v. Schaefer. Law Div............. 39 
Limitations of actions, tolling, commerce clause, 
retroactivity. Cohn v. G.D. Searle & Co. ee 
eet Tre Fara CasU Raa hie SIAM eae Che RO eT aE hed Bee SU 1 
No cause of action existed at common law against 
the individual defendant, who signed the collective 
bargaining agreement as an agent of the corporation 
that subsequently failed to make payments to the 
pension and welfare funds, and N.J.S.A. 2A:170-90.2, 
a disorderly persons statute that imposes penal sanc- 
tions on employers (including individual officers or 
employees of corporations) who willfully fail or refuse 
to make such agreed-on payments, does not create a 
civil cause of action against such officers or em- 
ployees. Trustees of Local 478 Pension Fund, Int'l 
Brotherhood of Teamsters v. Pirozzi. Law Div..... 326 
Law Division opinion affirmed; however, if victims 
of an offense under N.J.S.A. 2A:170-90.2 file disorder- 
ly persons complaints, they may now make subse- 
quent private recoveries under 2C:43-3 against em- 
ployers (including individual officers or employees of 
corporations) found to have willfully failed or refused 
to make agreed-on payments of wages or benefits 
within the specific time. Trustees of Local 478 v. Pi- 
POLE PBI oes cio aias 4 cco Fees seep ine ie 327 
Even though the New York court subsequently held 
the stock sale void, plaintiff believed that he had en- 
tered into a valid contract and had received defend- 
ant corporation’s stock; further, the corporation was 
unjustly enriched by the purchase money, and the 
trial court properly impressed a constructive trust on 
it in plaintiff's favor and correctly held defendant li- 
able for the interest it earned before it was returned 
to him. Stewart v. Harris Structural Steel Co., Inc. 
aes wna bc ota abs aecsecacherbeawct 472 
As Allesandra v. Gross held, a corporation and its 
agents ordinarily have no duty to volunteer informa- 
tion that might chill a supplier’s willingness to ex- 
tend credit, but plaintiff alleges fraud and no public 
policy in favor of commerce shields a corporate agent 
from liability for the consequences of reasonable re- 
liance on his lies about the financial condition of the 
corporation and its intentions towards its creditors; 
the dismissal of the counts against the president and 
sole stockholder of the bankrupt corporation is re- 
versed. Van Dam Egg Co. v. Allendale Farms. App. 
753 
COUNTIES 
The Tax Court erred in its determination that state- 
owned property cannot be considered in the calcula- 
tion for a county tax rebate; payments made under 
N.J.S.A. 54:4-2.2a, the in-lieu payments act, will not 
preclude a rebate ‘under N.J.S.A. 54:4-5. Mahwah Tp. 
v. Bergen Cty. Bd. of Taxation. Supreme pid 
N.J.S.A. 54:4-5, which for 60 years provided a oa 
bate of a portion of a municipality’s a of county 
taxes if it was in a first-class county and had 200 or 
more acres of land used and occupied by a state or 
county institution, is not unconstitutional special leg- 
islation although 54:4-5.2 (the supplement foreclosing 
rebates for any municipality that had not received 
one prior to Sept. 22, 1980) is and must be severed. 
he Tp. v. Bergen Cty. Bd. of Taxation. Sopenee 
AAR RARER Aes Ae RG CR AR AARL 
The Freeholders must provide resources to both the 
office of the Superintendent of Elections and the 
Board of Elections, and it must be done in com- 
pliance with the requirements of the Local Budget 
Law. Trainor v. Burlington Cty. Freeholders. Law 


De Nas CaS SCOR COT RENE attains cet Otro naka 640 
COURTS 
Appeals Pending in the Supreme Court. ......... 25 
Law Clerks as Mediators, by Holly English. ..... 77 
Stated Sessions Order, «6.0 ccccccccesscceeses 166 
Appeals Pending in the Supreme Court. ........ 197 


Bergen Bar Resolution. Re: Bench-Bar Roletons 

"Union Judiciary Telephone Numbers. .......... 226 

Civil Case Management and Procedures Report— 

ae = the Supreme Ct. Committee .... Supplement 
/ 





Notice to the Bar. Re: Report of Comuinittee on Civil 
Case Management and Procedures; Comments Re- 
quested/Notice of Public Hearing................. 349 

Supreme Court Issues Guidelines and Statement on 
OGTR FIOLAUIONG. 55.6 oy osc See Coes shes wed ee eeoases 3 377 

A trial court’s duty is to obey the appellate court’s 
mandate, and the Appellate Division’s final and con- 
clusive finding here that the recall petition was in- 
valid was not subject to modifications by the trial 
JUMBO ous 5 as eee sees beee sien a saw esses 422 

Michels Presiding Judge, Appellate Division. ... 433 

Civil Case Management and Procedures; ‘Some 
Questions and Answers, by Hon. Sidney M. Schreib- 
OR A ORR, ae ny RRC 91 Pry eRe nee 493 

Monmouth County Municipal Prosecutors Ass’n 
Position Paper. Re: Supreme Court Task Force Study 
Concerning Role of Municipal Prosecutors. ....... 573 

Essex Chancery Motion Schedule .............. 630 

Supreme Court Holds Public Hearing on Schreiber 


Committee Report, by Holly English ............. 631 
1985-86 Court Schedule ......................4. 658 
Motion Day Schedule .....................0005: 658 
Judges Emergent Schedule .................... 9 


65: 
Quarterly Clients’ Security Fund Report, January- 
WEEGI COE cote cai oc ale so awa wisseabance ec wae 665 

Lipscher Testifies About Judicial Budget ....... 668 
1985 Appellate Division Summer Schedule ..... 690 
Supreme Court Approves Courthouse Security ene 


U.S. Supreme Court Schedule 
oe Judge Haines Addresses ——— 


eee ewes eeeeseesees 


Seem e ee eee eee eeeeeeseseeesseeeseseeeeeseeseseeee 


Stated Sessions Order 
Annual Report of Supreme Court Committee on 
Unauthorized Practice of Law 753 


CPI 


Homeownership Changes Announced for Consumer 
Price Index 24 


CREDITORS’ RIGHTS 

A casualty policy covering personal property sub- 
ject to a security interest does not protect the secured 
creditor against a loss caused by the insured’s 
wrongful act (here, arson) if the creditor is only a loss 
payee; to be protected against such a loss the secured 
creditor must be a co-insured. Liberty Mutual pio 
Ins. Co. v. Kahlaid, Inc. App. Div................. 


CRIMINAL LAW 
Assault and battery, secret service. Garcia v. Unit- 
ed States. U.S. Supreme Ct. 65 
The concepts of attempt and felony murder cannot 
be joined; here, where the trial judge did not present 
count two as charging an —- to commit purpose- 
ful or knowing murder but rather as charging “at- 
tempted felony murder,” that conviction must be re- 
versed and the matter remanded for further 
proceedings. State v. Darby. App. Div. ........... 207 
Federal jurisdiction, experts, psychiatrists, insanity 
cveee, sentencing. Ake v. Oklahoma. U.S. Gapoenee 
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Selective service, selective prosecution, free oe. 
Wayte v. United States. U.S. Supreme Ct.......... 


CRIMINAL MISCHIEF 
In the circumstances of this case, criminal mischief 
is a lesser offense included within attempted bur- 
glary, and since it had support in the evidence, it 
should have been charged—especially where there 
— a specific request to do so. State v. Clarke. App. 
433 


Pee eee eee eases eseseeeseeeeseseeeereeseserseeeee 


CRIMINAL PROCEDURE 

R. 3:12, which requires an accused to serve notice 
of an intention to claim insanity on the prosecuting 
attorney within 30 days of the date of the original 


plea, does not place an improper burden on the ac- 
cused; although the sanction of precluding the de- 
fense because of a defendant’s failure to have com- 
plied with the rule is a drastic remedy that should be 
applied only after other alternatives have been fully 
explored, the trial judge’s decision to impose it here 
was not so clearly unreasonable, in light of all the 
circumstances, as to justify interference on the 
ground of an abuse of discretion. State v. Burnett. 
App. Div 59 

Appeals, right to counsel, due process. Evitts, Su- 
perintendent, Blackburn Correctional Complex Vv. 
MOO. U.S: UDEOTIMOL. os ccs yc cc venseceseceveses 271 

Severance is required here, where the indictment 
charges both defendants with hindering apprehen- 
sion but only one defendant with murder; a notice of 
aggravating factors has been filed as to that defend- 
ant, and the matter shall proceed as a capital prose- 
cution, with “death qualification” of the jury before 
the guilt phase of the trial. State v. Savage. Law Div. 
273 


Although the verdicts of murder were amply sup- 
ported by the evidence here, serious trial errors were 
clearly capable of producing an unjust result and a 
new trial must be granted; even if the State’s witness 
(the brother of one of the defendants) wrongfully 
claimed a privilege not to testify, he should not have 
been placed on the stand in front of the jury (a pre- 
liminary hearing should have been held) and the 


Cee ee eee were eee eee eeeeeeeeeHeseeeeseseeeee 


trial judge should not have charged the jury that 
Murphy (both Jordan and Murphy claimed that the 
other had done the shooting) could only be found 
guilty as an accomplice. State v. Jordan. App. Div. 
274 
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Federal procedure, appeals, plain ry secutors, 
fair trial. United States v. Young. U.S. Supreme Cz. 


Cee eee eee eee eee eee ee eee EEE EEE ETH H HEHEHE EEE EEE EEE 


Although the acceptance of eleventh-hour claims is 
not constitutionally compelled, the trial judge did not 
mistakenly exercise his discretion in permitting de- 
fendant in this capital case to challenge the grand 
= petit jury arrays out of time. State v. Long. “_ 

The rules are somewhat ambiguous with respect to 
the requisite time periods within which motions chal- 
lenging grand and — jury arrays must be filed. 
State v. Long. App. Div. ...............-..eeeeees 363 

The presiding tid was authorized to consolidate 
all pending motions attacking grand or petit jury ar- 
rays, but not to bar the dismissal of any such appli- 
cation for being out of time. State v. Long. App. = 

Where, as here, the same jury sits throughout both 
parts of a bifurcated trial, the first part is not “a 
prior action” with respect to the second part, so the 
ety ery used (for defendant’s benefit) here—trying 

im first for armed robbery and unlawful possession 
of a weapon and, when guilty verdicts had been re- 
turned on those charges, trying him for possession of 
a weapon by a (previously) convicted felon—did not 
constitute collateral estoppel, and the State’s failure 
to introduce evidence with respect to possession in 
the second part did not prejudice defendant or pre- 
vent jury consideration of the evidence introduced in 
the first part; Ingenito is inapposite, and the proce- 
dure used here passes constitutional muster. State v. 
RASIGNG. ADD DIV. e560 sis cece ccdtcesinccess baeesic 366 


DAMAGES 


Although compensatory awards may fairly be 
measured by the reasonable costs of repairs in cer- 
tain cases, it would lead to an unjust and incongru- 
ous result here, where the jury found that defendants 
had concealed the deterioration in the foundation of 
the $25,000 house they sold to plaintiff and awarded 
$30,000 in compensatory damages, far exceeding 
what is necessary to make her whole; it would be 
anomalous to compel defendants to provide plaintiff 
with what amounts to a totally bished home, 
and damages measured by the diminution in the 
value of the house caused by defendants’ deceit 
would better reflect plaintiff's loss and satisfy the 
reasonable expectations of the parties. Correa v. 
Maggiore. App. Div. ..............cceeeeeeeeceeees 12 


A. b gec nl may not recover tort damages for per- 
rT) injuries resulting from the breaching promis- 
or’s failure to perform a contractual term (here, to 
help load plaintiff's heavy band equipment after the 
performance) where no breach of any common-law 
duty is implicated in the slightest. Coyle v. England- 
ORIG III oon 5 vadc'vc cs daigs esac Soeeitweele tics 593 


DEATH BY AUTO 


Intoxication is not a necessary element of the crime 
of committing death by auto, although a defendant’s 
driving while intoxicated may support a determina- 
tion of recklessness. State v. Casele. App. Div. .... 405 

Here, where there was no evidence of bad faith or 
that the blood sample would have been material to 
the defense or that defendant was prejudiced by the 
destruction of the blood sample, the test results 
(showing a blood alcohol level of .13) were properly 
admitted into evidence. State v. Casele. App. Div. 
Saal bia S cTRLe raat ola siale caatnin ain ie Baan aeRO ast 405 

Here, where the blood was taken by a physician in 
a hospital and there was no evidence that using nail 
polish remover as a swabbing agent on defendant’s 
arm affected the results, the sample was drawn in a 
medically accepted manner. State v. Casele. App. Div. 

405 


ee ee 


DEFAMATION 


The Restatement negligence standard applies in 
New Jersey in a case of a non-privileged media libel 
of a private individual. Insofar as the losses resulting 
from the defamation of the integrity of its sole repre- 
sentative were corporate losses (the relationship be- 
tween a stud farm owner and the manager of a syn- 
dicated stallion is based on trust) the corporate 
plaintiff's complaint should not have been dismissed; 
however, since those losses were assessed by the jury 
on behalf of the individual plaintiff, the sole stock- 
holder, the net result is the same here and there is no 
reason to disturb the trial court’s decision. Sisler v. 
Courier-News Co. App. Div. ..................005: 601 

One who ae gate a report knowing that it con- 
tains fabrica and false information and files it, 
knowing that in the course of business it will be 
available to others, cannot complain (particularly 
after refusing to withdraw it) that the defamed per- 
son “caused its publication” by insisting on recourse 
to a higher official or appellate process to obtain its 
correction or su — Jerolamon v. Fairleigh 
Dickinson Univ. App. Div. ...................000: 644 

Bose implicitly pa Shes the Sullivan requirement of 
“actual malice” to product disparagement, and the 
trial court’s dismissal of this defamation suit against 
a paper, a reporter and a source for the story alleging 
that bottled “spring water” sold by plaintiff was not 
— spring water is affirmed. Dairy Stores, Inc. v. 

mtinel Pub. Co., Inc. App. Div. ................. 107 
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DE MINIMIS STATUTE 

These two cases highlight the difference between a 
de minimis infraction and conduct that is not within 
the purview of N.J.S.A. 2C:2-11: the case against the 
harassed buffet customer who, after paying for his 
meal, took some fruit for dessert out of the restaurant 
is dismissed; the indictment charging the casino cus- 
tomer with swindling by manipulating the handles of 
slot machines to cause them to function improperly is 
upheld. State v. Nevens. Law Div................. 120 


DES 

Even under Namm v. Ch. E. Frosst & Co., the trial 
court should not, in the absence cf an adequate rec- 
ord, have dismissed this complaint on its own motion 
because the injured plaintiff could not identify which 
defendant manufacturer of DES had manufactured 
and sold the DES ingested by her mother; in conclud- 
ing that the case is not in a suitable posture for 
summary adjudication at this time (without deciding 
whether or when it will be) Namm is neither ap- 
proved nor disapproved and the validity of the poten- 
tial causes of action or defenses is not passed on. Sa- 
lomon v. Eli Lilly & Co. Supreme Ct. ............... 7 


DIMINISHED CAPACITY 

N.J.S.A. 2C:4-2, which (as amended) requires the 
defendant to prove mental disease or defect by a pre- 
ponderance of the evidence when the defense of dim- 
inished capacity is raised, is constitutional because 
the State still bears the burden of establishing that 
the accused acted with the mental state requisite for 
conviction beyond a reasonable doubt; the 1981 
amendment is procedural and did not decrease the 
nature, amount or quality of the evidence the State 
had to present to obtain defendant’s conviction for 
murder, so it was properly applied retroactively here 
without violating the ex post facto prohibition. State 
¥. FAUMOMIE. ADD. DIV. co.cc cece ceccees codes sie 586 


DISABILITY 
Disability retirement, merit systems protection 
board, federal jurisdiction, Tucker Act. Lindahl v. Of- 


fice of Personnel Management. U.S. Supreme = 


DISABILITY BENEFITS 


The judge of compensation correctly held that the 
amount due the injured part-time employee was sub- 
ject to the minimum temporary disability rate estab- 
lished by N.J.S.A. 34:15-12(a). Russell v. Saddle 


Brook Restaurant Corp. App. Div................. 580 
DISABILITY LAW 
Disability Law Developments.................. 529 
Disability Law Developments; Guardianship and 
Estate Planning, by Herbert D. Hinkle ........... 753 
Disability Law Developments; Access Equals Free- 
dom, by Ina White ................. ccc cece cence 764 
DISCOVERY 


Here, where plaintiff corporation is alleging that 
-defendants misrepresented the judgment debtor’s 
assets to obtain a reduction during negotiations that 
resulted in a settlement, plaintiff's claim of attorney- 
client privilege must yield as to those documents that 
are determined by the trial judge in an in camera in- 
spection to bear on the critical issue of the extent to 
which plaintiff reasonably relied on the alleged repre- 
sentations. United Jersey Bank v. Wolosoff. App. Div. 


Ri ELON AE EAA AERA OR RAPE LID ie 120 
Interlocutory appeals. Cipollone v. Liggett Group, 
SOE SRMMNERS thee toe bouchnsa Fans sidakesdeeeiedscs 135 


Here, where defendant submitted, as part of her 
answers to interrogatories, the reports of two physi- 
cians who had examined plaintiff at her request pur- 
suant to R. 4:19, but chose not to call either physician 
to testify at trial, her submission of the reports 
should not be deemed an expression of reliance on 
their contents and they are not admissible on plain- 
tiffs motion as adoptive or vicarious admissions 
under Evid. R. 63 (8)(b) and (9)(a); since defendant 
did not rely on or use the reports in any way, Sallo v. 
Sabatino is distinguishable and does not control. 
Ortiz v. Van Wagoner. Law Div 179 

The Doliner test focuses not on the identity or sta- 
tus of the applicant but on the applicant’s specific 
need for discovery as balanced against the policy 
reasons for maintaining grand jury secrecy, and trial 
judges (in proper cases and based on a proper show- 
ing) may afford criminal defendants access to grand 
jury records other than those that resulted in their 
own indictments; the relevance here of the grand jury 
proceedings against some employees of a nearby 
company who pleaded guilty to crimes against the 
environment similar to those with which defendants 
are charged, and the unavailability of the informa- 
tion by other methods, bespeak defendants’ need 
within the Doliner intendment, and the order (which 
prohibits disclosure to third persons) is affirmed. 
State v. CPS Chemical Co., Inc. App. Div. ........ 461 

The “informer’s” privilege has not been and should 
not be extended to encompass those who make com- 
plaints to professional agencies because the underly- 
ing predicates of the privilege do not apply to them; 
all regulated professionals (except attorneys at law) 
have the right to seek redress against one who false- 
ly, maliciously, and without probable cause makes a 
complaint of unprofessional conduct, and a state 
agency charged with the regulation of a profession 
(here, dentistry) does not have the right after the 
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conclusion of an investigation (absent a showing of a 
specific need for confidentiality) to withhold from the 
professional whose conduct it has investigated the 
identity of the complainant or the contents of the 
complaint. Grodjesk v. Faghani. App. Div. ....... 482 

The olfactory expert’s opinion for the defense that 
the police officers’ ability to smell the marijuana they 
found in defendants’ car was questionable does not 
constitute a sufficient basis for the entry of so drastic 
an order as this one, requiring the officers to submit 
to tests and experiments that would unnecessarily 
impose on their time; there is no corresponding bene- 
fit to defendants that cannot be obtained as well 
without the officers’ participation. State v. Rasch. 
BS Es tc dpe brake noniseaciysaneeuaeeied 700 


DISCRIMINATION 


Sex, constructive discharge, remedies, future lost 
earnings. Goss v. Exxon Office Systems Co. 3d % 
Sex, burden of proof, backpay. Dillion v. Coles. a 
ME ods Oe ate win adic Bas ade eee Vie win bn iis eat beeie eed 
Application of Title VII to Law Firm Partnership 
Decisions, by Charles R. Church .................. 49 
A sufficient interrelationship exists between the 
federal Age Discrimination in Employment Act and 
the New Jersey Law Against Discrimination so that 
preemption of the state statute by the Employee Re- 
tirement Income Security Act would impair the fed- 
eral (Shaw distinguished) and plaintiffs’ case alleg- 
ing age discrimination in termination benefits under 
N.J.S.A. 10:5-1 et seq. is thus exempt from preemp- 
tion by ERISA. Nolan v. Otis Elevator Co. App. po 
Pee oh ie ae SOs CIS aL Re Neon es 1 
Age, airlines, transfer policy, damages. Trans 
World Airlines, Inc. v. Thurston. U.S. Supreme a 
acini ds ahd Lara ES sid Moo W tale Gola cg eit wo AIRIIN wu k'e See'e diasenee 1 
Elections, Voting Rights Act, education. National 
Association for the Advancement of Colored People 
v. Hampton County Election Commission. U.S. Su- 
pyc: 1 a Oj ey Preaeeae pgm CRP ere arn e-em 449 
Sex, federal procedure, findings of fact, clearly er- 
roneous standard. Anderson v. City of Bessemer City, 
North Carolina. U.S. Supreme Ct. ................ 551 
Comparable Worth—An Issue for the Eighties, by 


RO@er TB: VaCODe HaGh oh cori ae die ee RE Ss 565 
DISMISSAL 

Courts, sanctions, federal procedure. Poulis v. State 
Farm Fire and Casualty Co. 3d Cir. ............... 27 
DIVERSITY 

Federal jurisdiction, hospitals. Monroe v. Elmer 
Community Hospital. U.S.D.C.................... 101 


DIVISION OF MENTAL RETARDATION 


The challenged regulations simply ensure that the 
Division’s guardianship services will be extended, 
without having to involve DYFS or the courts, to mi- 
nors receiving functional services when they become 
orphaned or abandoned; this does not offend funda- 
mental rights since this limited guardianship of the 
person (not property) immediately ceases once par- 
ents or guardians again become available, and the 
procedural safeguards in the regulations satisfy the 
requirements of due process. In re Guardianship Ser- 
vices Regulations. App. Div. ..................... 298 


DOUBLE JEOPARDY 
Here, where the jury had been impaneled and tes- 
timony had been taken before the judge granted a de- 
fense motion, made at her request, for a mistrial 
when the State’s key witness did not appear (appar- 
ently for personal reasons), the procedural context 
was functionally equivalent to a defense motion to 
dismiss after the State had shown its inabililty to 
prove a case deserving grand jury consideration; 
whether the trial judge erred in requesting defend- 
ant’s joinder in what was really her sua sponte mo- 
tion for a mistrial and then dismissing the robbery 
and assault indictment was not defendant’s doing, 
and any further prosecution is barred by principles of 
double jeopardy. State v. Stani. App. Div. ........ 151 
A conviction in another jurisdiction can support a 
discretionary imposition of an extended term, but the 
mandatory imposition of an extended term under 
N.J.S.A. 2C:44-3d and 43-6c cannot be based on a for- 
eign conviction; since it was not required by law, de- 
fendant could not be sentenced to an extended term 
after he had commenced serving his original sen- 
tence. State v. Copeman. App. Div. ............... 180 
The trier of fact’s erroneous perception of the prob- 
ative force, effect or value of the evidence presented 
does not bear on the extent to which re-prosecution is 
precluded, and the trial judge’s adjudication of delin- 
quency (for joyriding and criminal mischief) after a 
stipulation of facts was amended following his initial 
finding of not guilty offends principles of double jeo- 
ey and must be reversed. State ex rel C.K. App. 
BIR eso a aie W phate malo 6a RRS Oe ADO a es Sa eI 262 


2 


354 

Conspiracy. United States v. Felton. 3d Cir. .... 354 
Since the Law Division, on a trial de novo on the 
record, reversed the convictions for defiant trespass 
(persisting in placing campaign leaflets on cars in a 
shopping mall’s parking lot) and acquitted defend- 
ants, finding that their factual proofs met the 
Schmid test for engaging in expressional activity on 
private property, Barnes is not applicable here and 
the principles of double jeopardy preclude the State 





from taking this appeal; although defendants seek to 
waive that constitutional protection so as to obtain 
an appellate statement on the public’s First Amend- 
ment rights in shopping malls, civil procedural tech- 
niques (declaratory judgments, injunctions) are 
available to them, and they must be barred from vo- 
luntarily subjecting themselves to the risk of convic- 
tion. State v. Gerstmann. App. Div. .............. 425 

The defense of double jeopardy is applicable to 
motor vehicle offenses (although mandatory joinder 
is not) but driving while drunk does not necessarily 
translate into reckless driving, and double jeopardy 
was not a bar to defendant’s prosecution for drunk 
driving after his conviction for causing death by auto 
while driving on the wrong side of the road; however, 
the additional custodial sentence imposed constituted 
fundamentally unfair dual punishment for causing 
death by auto while in an intoxicated state. State v. 
CalVACCH: ADD. DIV. <2 occa cos bab bc week ceueepees 735 


DRUGS 
Capital punishment, administrative law, FDCA. 
Heckler, Secretary of Health and Human Services v. 
Chaney. U.S. Supreme Ct. ................000006- 676 
Search and seizure, motor vehicles, investigative 
stop. United States v. Sharpe. U.S. Supreme Ct. .. 678 


DRUNK DRIVING 
N.J.S.A. 39:4-50.4a is not a model of clarity on the 
point, but a second conviction for drunk driving is 
not a prerequisite for the enhanced penalty (suspen- 
sion of license for two years) imposed on one convict- 
ed of a “subsequent offense under this section” and 
defendant, who had a prior conviction for drunk driv- 
ing, was properly sentenced as a second offender 
when (although acquitted on a drunk driving charge) 
he was found guilty of refusing to submit to a breath- 
alyzer test. State v. Grant. App Div. ............... 25 
The clear purpose of N.J.S.A. 39:4-50.4a is to elimi- 
nate the expense and inconvenience of separate pro- 
ceedings when a defendant is charged with drunk 
driving and refusing to submit to a breathalyzer test; 
mandatory severance in all cases in which the ac- 
cused wished to assert the privilege against self-in- 
crimination at the trial on one charge would subvert 
that legislative policy, and consolidating the com- 
plaints did not violate the defendant’s Fifth Amend- 
ment privilege here. State v. Grant. App. Div....... 25 
Actual operation of a vehicle while intoxicated is 
not an element of the offense of refusing to submit to 
a breathalyzer test; rather, the necessary predicate 
under N.J.S.A. 39:4-50.4a is “probable cause to be- 
lieve” that the offense had been committed and de- 
fendant, who was arrested for drunk driving when 
found sleeping and intoxicated behind the wheel of a 
car parked on the shoulder of a road but was acquit- 
ted of that charge, was properly convicted in the con- 
solidated municipal court proceeding of having re- 
fused to submit to the test. State v. Grant. App. wa 
A blood sample, unlike a breath sample, does not 
require consent—indeed, a subject who resists the 
taking of a blood sample may be restrained in a med- 
ically acceptable way; the police properly advised de- 
fendant (who was in the hospital after having been 
placed under arrest for drunk driving) that they were 
empowered to use force if necessary to secure the 
blood sample, and the trial judge erroneously applied 
the standard of N.J.S.A. 39:4-50.2(e), which is limited 
to the taking of breath samples, to suppress the re- 
sults of the test. State v. Woomer. App. Div. ....... 84 
Defendant’s total sentence exposure upon his con- 
viction for drunk driving as a third offender was to 
incarceration of not more than six months and a fine 
of $1,000, and excess insurance premiums and ten 
years’ license revocation are insufficient to convert a 
petty offense into a crime so as to require trial by 
jury. State v. Linnehan. App. Div................. 144 


N.J.S.A. 39:5-30.1 did not impliedly repeal the au- 
thority of the DMV director to suspend a driver’s li- 
cense for a conviction for drunk driving in a sister 
state that is not a signatory to the Interstate Driver 
License Compact. DMV v. Kleinert. App. Div. .... 341 

Intoxication is not a necessary element of the crime 
of committing death by auto, although a defendant’s 
driving while intoxicated may support a determina- 
tion of recklessness. State v. Casele. App. Div. 
5 nb Wide iva ale WG tie iad DAA dele SG pain elena ae Gare con 405 

Here, where there was _ no evidence of bad faith or 
that the blood sample would have been material to 
the defense or that defendant was prejudiced by the 


‘destruction of the blood sample, the test results were 


properly admitted into evidence. State v. Casele. App. 
BONERS ce ghia oo whee Tain a ietonics ob Rie Den ea euanee pono 405 

Here, where the blood was taken by a physician in 
a hospital and there was no evidence that using nail 
polish remover as a swabbing agent on defendant’s 
arm affected the results, the sample was drawn in a 
medically acceptable manner. State v. Casele. App. 

Be Acinic SORA dawe kT aelanle 002 RAGS oka oe OES 405 

Although the results of the sobriety and breatha- 
lyzer tests are still admissible as non-testimonial evi- 
dence and defendant’s answers to the officer’s limited 
roadside questioning are not excluded by Berkemer, 
the U.S. Supreme Court’s decision on July 2, 1984 
that Miranda applies regardless of the nature or sev- 
erity of the offense compels the exclusion of defend- 
ant’s answers at the station house on July 14, 1984 in 
response to the Alcohol Influence Report Questions. 
soe ee Wc ke US Gn ae pee 554 

Under the 1983 amendment to N.J.S.A. 39:4-50(a), a 
BAC of .10% or more no longer merely creates a re- 
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DRUNK DRIVING (Cont’d) 


buttable presumption that a driver was under the in- 
fluence of alcohol—it now constitutes an offense and, 
without any other evidence, constitutionally compels 
a conviction, although extrinsic evidence of sobriety 
is admissible; here, where the breathalyzer was in 
proper working condition, the tests were properly 
administered and the readings were very high (.18 
and .19), the results of psychophysical tests and de- 
fendant’s behavior on videotape, suggesting that he 
was not then under the influence of alcohol, do not 
create any doubt that his BAC was “.10% or more” at 
the time he was driving on a public highway. State v. 
PAgostino. LAW! DIV. 6.<0)5.6 0565s se ceeds obec as ote 649 

The defense of double jeopardy is applicable to 
motor vehicle offenses (although mandatory joinder 
is not) but driving while drunk does not necessarily 
translate into reckless driving, and double jeopardy 
was not a bar to defendant’s prosecution for drunk 
driving after his conviction for causing death by auto 
while driving on the wrong side of the road; however, 
the additional custodial sentence imposed constituted 
fundamentally unfair dual punishment for causing 
death by auto while in an intoxicated state. State v. 
CareseCeAMD: DAV. f ccc led. osc eets ae ccaeseve 735 


DUE PROCESS 
Social Security, equal protection. Tustin v. Heckler. 
EN eae Cae viet hd Cine vd Caio vittawite weiee eats 51 
Police, administrative law, sick leave, Fraternal 
Order of Police, Newark Lodge No. 12 v. Newark. U.S.D.C. 
Section 1983, eminent domain, sanitary landfills, 
aT personal injury. Cuzzupe v. Paparone Realty 
ty) 
Parole, conspiracy. United States v. Muhammad. 
U.S.D.C 0 
Use. In order to vindicate both a witness’ Fifth 
Amendment rights and a defendant’s due process 
rights in appropriate circumstances, courts have the 
inherent power to grant use immunity to a defense 
witness but, except in the clearest of cases, this ex- 
traordinary remedy should be summarily rejected; 
here, where defendant’s proffered testimony (that he 
and his two witnesses, who have claimed the privi- 
lege against self-incrimination, took the car for a joy- 
ride, not a theft) is neither clearly exculpatory (but, 
at best, mitigating) nor essential to his case (he can 
so testify) and timely demand was not made before 
trial, his claim does not approach the required stand- 
ards. State v. Summers. Law Div. ................ 121 
Taxes, civil penalty. Kahn v. United States. 3rd Cir. 
Public employee, civil service, discharge. Cleveland 
Bd. of Education v. Loudermill. U.S. Supreme Ct. 
ei gib coh Misael ae MUI ata nie wave BNA we UCN 6 wiaibe aw ainie 449 
Here, where the Division of Youth and Family Ser- 
vices removed a child from the home of prospective 
adoptive parents before the end of the six-month trial 
period, an administrative review hearing was held at 
which appellants were present and represented by 
counsel with a full opportunity for participation; 
thus, to the extent that they were entitled to any pro- 
cedural due process, it was accorded them by DYFS. 
Inve d. and ©.P: Ap, DIV. oc. ciccnsocccscscascces 547 
Rail Passenger Service Act, AMTRAK, basic 
agreements. National Railroad Passenger Corpora- 
tion v. Atchison, Topeka & Sante Fe Railway Co. 


ee 


LEICA ISTO T I Sa em aa i eal ng Pa 550 

Attorneys, sanctions. Eash v. Riggins Trucking 
ONSTAR Go Deg ae oot i aa ea 691 
DUTY TO DEFEND 


The duty to defend, solely a contractual undertak- 
ing, extends in this policy issued by defendant insur- 
ance company only to claims on which there would 
be a duty to indemnify in the event of a judgment 
adverse to the insured and, since defendant had a 
substantial factual basis for disputing coverage here 
and the resolution of that dispute depended on facts 
that would not be decided by the trial of the injured 
party against the insured, its refusal to defend that 
action was fully justified; plaintiff, the subsequent 
insurer that did defend and pay the judgment, has 
not shown in this subrogation suit that the injuries 
were suffered within the coverage period of defend- 
ant’s policy with the insured, and its complaint is 
dismissed. Hartford Accident & Indemnity Co. v. 
Aetna Life & Casualty Ins. Co. Supreme Ct. ........ 1 


DUTY TO WARN 


The duty to warn should not be imposed on a 
spouse who has knowledge of her spouse’s probable 
dangerousness. Rozycki v. Peley. Law Div. ....... 544 


EDUCATION 


Taxes, Payment in Lieu of Taxes Act, supremacy 
clause. Lawrence County v. Lead-Deadwood School 
District No. 40-1. U.S. Supreme Ct. ............... 150 

The Commissioner of Education has the power to 
award pre-judgment and post-judgment interest to a 
successful claimant who has been awarded a money 
judgment (Fallon is overruled); post-judgment interest 
cannot start to run until the precise amount of money 
damages has been fixed. Newark Bd. of Ed. v. Levitt. 
App. Div 239 

The period in N.J.S.A. 18A:30-2.1 for the continua- 
tion of salary during absences from work due to a 
personal injury caused by an accident while at the 

“post of duty” not charged to annual or accumulated 
sick leave encompasses only the 12-month period 


eee meee meee eee eee ee eee eeeeeeeeeeeeeseeeee 





from the date of injury or first absence. Williams v. 
Deptford Tp. Bd. of Ed. U.S. Supreme Ct. ......... 285 
Schools, regulations, commercial solicitation, First 
Amendment. American Future Systems, Inc. v. Penn- 
sylvania State University. 3d Cir. ................ 351 
Plaintiff was on constructive notice that the board 
of education would meet April 28, and its decision not 
to rehire her was not nullified by an asserted non- 
compliance with the Open Public Meetings Act; 
further, a non-tenured teacher claiming the benefit of 
written notice under N.J.S.A. 18A:27-11 is still subject 
to the board’s authority to reduce force pursuant to 
18A:28-9. Jamison v. Morris School District Bd. of 
AR PRRNDNAUEY Ss Oe eos. 5c 3 ibe aoe ¢ CRRA e hoes Benes 441 
Procedures for giving notice that do not substan- 
tially interfere with the managerial prerogative of 
fiscal layoffs are negotiable and arbitrable; here, 
where the agreement did not provide separately for 
notice of proposed reductions in force for economic 
reasons but did provide generally that teachers be 
notified by April 30 of their status for the next school 
year, the arbitration award to the part-time tenured 
teacher who was notified July 1 that her contract 
had been rescinded should allow damages, not for the 
full year (which would eviscerate N.J.S.A. 18 A:28-9), 
but for the 61 days of late notice. Old Bridge Bd. of 
Education v. Old Bridge Ed. Ass’n. Supreme Ct. .. 461 
Elementary and Secondary Education Act, federal 
grants, retroactivity. Bennett, Secretary of Education 
v. New Jersey. U.S. Supreme Ct. ................. 552 
When a school board fills a vacancy created by a 
departing board member, the meeting must be open 
to the public; although the board could exclude the 
public from its deliberations on the qualifications of 
the candidates, the “personnel exception” of N.J.S.A. 
10:4-12 (b)(8) is not an excuse for excluding it from 
the entire process. Gannett Satellite Information 
Network, Inc. v. Manville Bd. of Ed. Law Div. .... 580 
Elementary and Secondary Education Act. Ben- 
nett, Sec. of Education v. Kentucky Bd. of Ed. U.S. 
EE oka ast tie Gis kein wee Oe OaoviS gene SSS 675 
Eliminate Public Voting on New Jersey School 
Budgets, by Robert P. Glickman ................. 721 


ELECTIONS 


Voting Rights Act, education, discrimination. Na- 
tional Association for the Advancement of Colored 
People v. Hampton County Election Commission. 
Ress SUPOINE CG. ois ocs. > kis. eh eS eb oie bie > iw aie ie ocrs 449 

Federal Election Campaign Act, Presidential Elec- 
tion Campaign Fund Act, standing, free speech. Fed- 
eral Election Commission v. National Conservative 
Political Action Committee. U.S. Supreme Ct. .... 550 

The Freeholders must provide resources to both the 
office of the Superintendent of Elections and the 
Board of Elections, and it must be done in com- 
pliance with the requirements of the Local Budget 
a. Trainor v. Burlington Cty. Freeholders. eon 

BM eet cuss a Ra tac att gee Mls (a inca he eae 64 


EMINENT DOMAIN 


Due process, Section 1983, sanitary landfills, RICO, 
eure injury. Cuzzupe v. Paparone Realty Co. 
LG RIS SIGE sa I EAS RE och Ae NS sa 79 


EMPLOYMENT RELATIONS 


There is no prohibition against employers’ dealing 
with absenteeism by enforcing a facially neutral pol- 
icy that treats work-injury absences like absences 
otherwise caused and plaintiff, an employee at will, 
who concedes that he was not fired in retaliation for 
seeking workers’ compensation benefits, has no 
cause of action for having been discharged after 11 
instances of absenteeism within a year, eight of 
which he said were due to his injury. Galante v. San- 
MOBO DAPI 5 «5.24.0 salen Sia. ciabinse oukeipio wo on 8G 65 

No cause of action existed at common law against 
the individual defendant, who signed the collective 
bargaining agreement as an agent of the corporation 
that subsequently failed to make payments to the 
pension and welfare funds, and N.J.S.A. 2A:170-90.2, 
a disorderly persons statute that imposes penal sanc- 
tions on employers (including individual officers or 
employees of corporations) who willfully fail or refuse 
to make such agreed-on payments, does not create a 
civil cause of action against such officers or em- 
ployees. Trustees of Local 478 Pension Fund, Int’] 
Brotherhood of Teamsters v. Pirozzi. Law Div..... 326 

Law Division opinion affirmed; however, if victims 
of an offense under N.J.S.A. 2A:170-90.2 file disorder- 
ly persons complaints, they may now make subse- 
quent private recoveries under 2C:43-3 against em- 
ployers (including individual officers or employees of 
corporations) found to have wilfully failed or refused 
to make agreed-on payments of wages or benefits 
within the specific time. Trustees of Local 478 v. Pi- 
eT vay SSE) SIRE aR ES ar let rt 327 

Where a discharged at-will employee alleges wrong- 
ful discharge on public policy grounds, the trial court 
must, as a matter of law, determine whether public 
policy justified her asserted conduct; summary judg- 
ment was properly granted defendant hospital here 
because, as a matter of law, the ethical considera- 
tions cited by plaintiff do not rise to the level of a 
public policy mandate permitting a registered nurse 
to refuse medical treatment (here, dialysis) to a ter- 
minally ill patient because she believes it threatens 
his human dignity, even where she gives her super- 
iors advance warning. Warthen v. Toms River Com- 
munity Mem. Hosp. App. Div..................... 550 


Wharton v. Christie is outdated and its authority 
has been undermined (although not explicitly over- 








ruled) by recent decisions of the Supreme Court; 
where, as here, an employment contract is for a spe- 
cific position and the employee resigns after his em- 
ployer, without justification, forces him to choose 
demotion, termination or resignation, the employer 
remains subject to liability for that breach unless 
facts clearly demonstrate a fairly bargained release. 
Kass v. Brown Boveri Corp. App. Div. ............ 588 

Absent a clear and prominent disclaimer, an im- 
plied promise in an employment manual that an em- 
ployee will be fired only for cause may be enforceable 
against an employer even when the employment is 
for an indefinite term and would otherwise be termi- 
nable at will. Woolley v. Hoffmann-LaRoche, Inc. Su- 
PRONG ake oaks Cail eee Pes eee 657 


ENGINEERS 

The licensed engineer’s conduct in designing the 
duplex home to be built on pilings i is outside the ex- 
ception to N.J.S.A. 45:3-10 for ‘ ‘planning” and “de- 
sign” work in connection with any “engineering or 
industrial project” as limited by Gionti (which is dis- 
agreed with here but is binding on the trial court) 
and he is therefore liable to a penalty for the unauth- 
orized practice of architecture although, in light of 
the absence of a statutory definition of “engineering 
project” and defendant’s good-faith belief that the 
duplex qualified, only a nominal penalty is warrant- 
ed; common sense tells us that if an architect must 
sign each application in cases of this kind the work 
will simply never get done, and there are so many 
references in the Administrative Code to the signing 
of building plans by engineers that it could well be 
argued that the appellate cases have been so eroded 
by the passage of time and change in the state of the 
art that a review at the appellate or legislative level 
would be in the best interests of the practical admin- 
istration of justice. N.J. Bd. of Architects v. North. 
BS DING sa Sac Bsa OS als ER 209 


ENVIRONMENTAL PROTECTION 

Bankruptcy, toxic wastes. Ohio v. Kovacs, d/b/a B 

W Enterprises. U.S. Supreme Ct. ............... 150 

Mastrangelo directed only that the evaluation of 
economic factors relevant to specific disposal-site des- 
ignations lies exclusively within the competence of 
BPU; it did not preclude the introduction of material 
information and recommendations from other inter- 
ested state agencies so long as BPU made the ulti- 
mate decision, and the presentation on the remand of 
a proposal for BPU’s consideration by DEP, whose 
function is to guard against the overutilization of 
available disposal capacity, is not a sufficient show- 
ing of irregularity to overturn the presumption favor- 
ing the validity of administrative proceedings. Eliza- 


beth v. DEP. App. Div....... sine ka wientse rennet 258 
Current Environmental Protection Case Law, by 
Lewis Goldshore and Marsha Wolf. .............. 285 


The municipality is not precluded by state or feder- 
al law from prohibiting the placing of PCBs in areas 
of the municipality designated as environmentally 
sensitive. Rollins Environmental Services (NJ), Inc. 
Ve LOSaN Pps PAW DIYS 6 55)56os cso calor edioena ie eeeeios 327 

Clean Water Act, regulations, FDF variance. 
Chemical Manufacturers Assn. v. Natural Resources 
Defense Council, Inc. U.S. Supreme Ct............ 447 

The narrowly tailored judicial order that extended 
for one year the life of privately-owned, state-regulat- 
ed landfill in response to a sanitation emergency, 
and barred any customers outside the southern tri- 
county area from using it, does not violate the com- 
merce clause. Glassboro v. Gloucester Cty. Free- 
GIGS CADDO e ics ws soca ce ees wate ea ice 542 


EQUAL ACCESS TO JUSTICE ACT 


Attorneys’ fees, social security, appeals. Mathas v. 
Heckler. U.S.D.C 79 


EQUAL PROTECTION 
Speedy trial, juveniles. Sadler v. Sullivan. 3d Cir. 
Saas iAaaie title ee st tesa ane LE Gea eee 27 
Taxes, domestice preference, insurance. Metropoli- 
tan Life Insurance Co. v. Ward. U.S. Supreme Ct. 
704 


ERISA 


A sufficient interrelationship exists between the 
federal Age Discrimination in Employment Act and 
the New Jersey Law Against Discrimination so that 
preemption of the state statute by the Employee Re- 
tirement Income Security Act would impair the fed- 
eral (Shaw distinguished) and plaintiffs’ case alleg- 
ing age discrimination in termination benefits under 
N.J.S.A. 10:5-1 et seq. is thus exempt from preemp- 
tion by ERISA. Nolan v. Otis Elevator Co. App. Div. 
133 


ESTATES AND WILLS 


N.J.S.A. 3B:7-2 does not directly deal with the prob- 
lem and there is no basis for changing the common- 
law rule, which seems just, that the remainder inter- 
est in the killer’s share should be held in trust for the 
benefit of the decedent’s heirs (not the killer’s heirs); 
this makes no substantive change in the result in- 
tended below, for the children here are the heirs of 
both, and a different theory from that relied on by 
the trial judge may be used to reach the same end 
without a cross-appeal. In re Karas. App. Div. .... 272 

The elective share is one third of the augmented 
(not residuary or probate) estate,-and the burden of 
satisfying the surviving spouse who has met the test 
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ESTATES AND WILLS—Continued 


of need falls on both the probate estate and the recip- 
ients of transfers includable in the augmented estate; 
in deciding what effect, if any, the surving spouse’s 
independent wealth will have on the size of the elec- 
tive share, it should be valued as of the date of death. 
Tere Cole. CH DIN: 50:5 Fes caas oda sae eannntinenc 405 
Generally, the court should fix estate values as of 
the date of its N.J.S.A. 3B:8-15 decision, and the 
electing spouse should share in the gains and losses 
in asset values occurring between death and distribu- 
HOH AIN Fe COlEIO Bea DIU bic a:5:5.0s0i sor asae sean 405 
Where, as here, the will bequeaths particular assets 
to the spouse, her election is not a renunciation of the 
will, it is an election to take those assets and to take 
enough more to make up one third of the augmented 
estate; this testator’s express intent to minimize taxes 
for his widow should cover her additional statutory 
share. In-re Cole. Ch: DIW:. «2.65.06 Soe50ts.00604% 405 
A son who was acquitted of murdering his mother 
on the basis of insanity is not precluded from partic- 
ipating in any of the proceeds of her estate. Estate of 
PRET. Aves ROD: IIE. oi 5 ckids vo0ckonde enw nies ees 424 
ESTOPPEL 
It would be patently unfair for the municipality to 
have allowed the contractor to perform $280,000 extra 
work and then engaged in the lengthy arbitration 
proceeding, with the disputed amount held in escrow, 
only to raise, when the award was to be confirmed, 
the requirement of Local Finance Board regulations 
that no payment can be made unless a change order 
has been authorized by the governing body, and the 
municipality is estopped from claiming that it did not 
implicitly represent that payment would be forthcom- 
ing if arbitration resulted in an award to the contrac- 
tor; although not to be considered precedent for 
avoiding N.J.A.C. 5:30-14.4 (f) 3ii, the governing body 
can now authorize by resolution an amendment to 
the contract to implement the award. Jefferson Tp. v. 
Toro Development Corp. App. Div. ............... 740 


ETHICS 
Respondent, who pleaded guilty to misappropriat- 
ing trust funds, is disbarred. In re Michael Gold of 


Flemington. Supreme Ct. .................00ee eee 13 
Ethics Conversion Tables.....................- 165 
Ethics and Fee Arbitration Committee Appointments. 

sie he Seer aera Nae mle at ole etapa, Mleaiois nian DOT Ee e Sele Be ba Oe 411 
Quarterly Attorney Discipline Figures. ......... 419 
Clients’ Security Fund Awards. ................ 443 


Although respondent’s conduct in discussing a 
“gift to your favorite charity” when plea bargaining 
for a client with an assistant prosecutor may have 
been in jest, it gave the impression of impropriety 
and he was thus guilty of unethical conduct; disres- 
pect for the integrity of the administration of crimi- 
nal justice was manifested as well in his allowing it 
to temporarily appear that he was the attorney for a 
witness (who was or would be represented by anoth- 
er) against his client, and he is suspended for six 
months. In re Vincent James Milita, II of Seaville. 
OURGINO CES. 5 fone in eciccce eae een ooo hoes 745 


ETHICS OPINIONS 


Opinions of the Advisory Committee on Profes- 
sional Ethics 

No. 550 Associate of Out-of State Law Firm 
Serving as Managing Attorney of 

New Jersey Office ................... HW 
Revelation of Possible Criminal Vio- 
lations in a Civil Matter ............. 96 
Conflict of Interest—Municipal Coun- 

sel Representing Municipalities and 

One or More Officials or Employees 

in Same Litigation 
Use of Business Cards by Non-Law- 

yers employee of Law Firm—Exten- 

SION GF COMINION 471 . .o6s cs ckcciececs 96 
Retention of Client’s File After Ter- 
—- of Employment Relation- 
OTT a AR a ne a Ree ee 
AE RR Services Club Offering 
Discounts to Members ............... 
Conflict of Interest: Representing 
Both Maker of Promissory Note and 
Individual Guarantors............... 
Mortgage Broker Extending Pre- 
ferred Placement Fees to Selected 
| OTS ha ap a Pe A Cla ae 
Letterhead: Interstate Partnership 
Listing All Members and Associates 
PR ene ena ere e*, 
Associate of Municipal Court Judge 
Sharing Fees in Criminal Matters 
Handled in Counties Other Than 
Where the Judge Sits ................ 
Conflict of Interest: County Counsel 
Representing Municipal Housing Au- 
thority in the Same County .......... 
Conflict of Interest: Representation 
of Township and Its Zoning Board of 
Adjustment in Litigation ............ 


EVIDENCE 
Tape recordings, 


No. 551 
No. 552 


No. 553 


No. 554 
565 
579 


No. 555 
No. 556 


601 
No. 557 


613 
No. 558 


613 
No. 559 
614 
No. 560 


614 
No. 561 


conspiracy. United States v. 


TONNE ee ewan gre sa ah aint nea eee oes 27 
Impeachment, appeals, in limine ruling. Luce v. 
United States. U.S. Supreme Ct.................000- 64 
Impeachment, bias. United States v. Abel. U.S. Su 
PRION aso aa sions SAE oa we Da WE RRR AOR 65 


Search and seizure, warrants, reasonable suspicion. 





United States v. Hensley. U.S. Supreme Ct........ 148 

The rules of evidence prohibit the defense’s inquiry 
of the State’s witness, an unsentenced accomplice 
who has pleaded guilty, about his income tax returns 
as collateral and irrelevant, which eliminates the ne- 
cessity of his exercising his Fifth Amendment privi- 
lege in the presence of the jury. State v. Schlanger. 
Ma Wal DTV i rars rethe Fe oasis « oru.« sie tea smlawe ee elie EA 155 

Here, where defendant submitted, as part of her 
answers to interrogatories, the reports of two physi- 
cians who had examined plaintiff at her request pur- 
suant to R. 4:19, but chose not to call either physician 
to testify at trial, her submission of the reports 
should not be deemed an expression of reliance on 
their contents and they are not admissible on plain- 
tiffs motion as adoptive or vicarious admissions 
under Evid. R. 63(8)(b) and (9)(a); since defendant did 
not rely on or use the reports in any way, Sallo v. 
Sabatino is distinguishable and does not control. 
Ortiz v. Van Wagoner. Law Div. ................- 179 

The good-faith destruction of the “Molotov cock- 
tail” found to have been used by the defendant in an 
attempted arson was not a violation of his right of 
confrontation; the defense was able to question the 
test results and the destroyed evidence likely would 
have been inculpatory rather than exculpatory. State 


Vi DOELOL NED: WLC sic Fic os io doin do cibs wets + wis one eee 263 
Confessions, right to counsel. Shea v. Louisiana. 
US rem Oks hea ce. canines dos sates sete 332 
Experts, psychologists, federal procedure. United 


States v. Downing. 3d Cir. ..............00 cece eee 351 

Evid. R. 55 only excludes evidence of other crimes 
as proving the defendant’s “disposition to commit 
crime” as the basis for an inference that he commit- 
ted the crime for which he is on trial, and the evi- 
dence introduced here of the witness to defendant’s 
statement, “I’m going to kill the bitch” that he had 
been offered a bribe not to testify, which he refused, 
and was thereafter shot at defendant’s instigation 
was clearly admissible as illuminating defendant’s 
consciousness of guilt; any conduct of a defendant 
inconsistent with his claim of innocence is admissi- 
ble in evidence. State v. Lassiter. App. Div. ....... 360 

The State Police chemist’s laboratory report identi- 
fying the substance in the cigarette defendant 
smoked in public as marijuana may not be admitted 
under Evid. R. 63(15) as a report of a public official 
where, as here, the chemist who did the analysis was 
not produced as a witness; the special-trustworthi- 
ness and expediency rationales for this hearsay ex- 
ception are not sufficient to overcome the State’s duty 
to prove every element of a criminal offense beyond a 
reasonable doubt by competent evidence (Kalafat and 
Martorelli distinguished). State v. Matulewicz. App. 
DAG FS icckicd Cds es Snceatecen si raeeaaunaeha meee 519 

Hearsay, res gestae. Miller v. Keating. 3d Cir. .. 531 

Confessions, self-incrimination, Miranda. Oregon Vv. 
Elstad. U.S. Supreme Ct.............cccccccsccees 548 

Statements such as “Don’t hit me, John” made in 
the hospital by defendant’s wife before she died, al- 
leged by an expert witness on battered women to 
have been made while she was in a state of extreme 
excitement engendered by a belief that she was at 
home being assaulted by him, are not admissible in 
his trial for manslaughter under Evid. R. 63 (4) be- 
cause the “event or condition” that created the ner- 
vous excitement cannot be determined; moreover, the 
victim’s statements were not made in reasonable 
proximity to the alleged events. State v. Walker. Law 
BUY Peale cta dt Seva nts ae asta ease one bbe seca iO oe RS aid 644 

Search and seizure, fingerprints. Hayes v. Florida. 
MSS POMOC: osc totesotg'ars sn.s vias siscstao wallets ea 0 Shave 676 

Search and seizure, privacy, surgery. Winston, Sher- 
iff, v. Lee. US; Supreme Ct: so sccccacccacccceeccae 677 

Out-of-court statements, Sixth Amendment. United 
States vi anuto, SOiGIl. << 6iscciee.s occ 0isie os Colne eens 691 

Indictments, grand jury. United States v. Miller. 
U.S. Supreme | aotdaseed pared veadtiiee &: 706 


EXHAUSTION 

Habeas corpus. Swanger v. Zimmerman. 3d Cir. 
AGC aE REET CREA OUT DITTO Ooo ear CORED eS aS 199 
EXPERT TESTIMONY 


A licensed medical doctor is competent to express 
an expert opinion concerning the standard of care 
applicable to a chiropractor as to matters that medi- 
cine and chiropractic share in common in terms of 
education, training and licensure; in this case, the 
medical doctor offered by plaintiffs qualified as an 
expert to evaluate the standard of care to be expected 
of a chiropractor in recognizing soft-tissue abnormal- 
ities from an x-ray and in referring his patient to a 
medical practitioner. Rosenberg v. Cahill. Supreme as 
seine 04 80 a's ane CROs CHE AER civ bis Mee edie aor 9 

The building residual technique is an acceptable 
method of appraising income-producing property and, 
in applying it here, the taxpayer’s expert properly 
used 1) the assessed value of the land, divided by the 
Chapter 123 ratio, to determine the market value of 
the land, 2) stabilized actual rent to determine fair 
rental value (or “economic rent”) and 3) rates of re- 
turn on alternative investments to determine the cap- 
italization rate; in addition, the Tax Court should 
have considered the recent sale of the property as an 
indication of value. Glen Wall Assoc. v. Wall Twp. 
NOUR OE coe o sakes eas es i ae T2\ 

Courts should always be mindful of the time and 
money both taxpayers and townships must spend in 
litigating these actions, and the volume of informa- 
tion that is required to support an expert’s opinion 
must be kept within practical limits; viewed realisti- 











cally, the taxpayer’s expert submitted sufficient evi- 
dence in this case for the Tax Court to determine the 
value of the property using the building residual 
technique. Glen Wall Assoc. v. Wall Tp. Supreme a 


Seem e wee ee meee eee eee eee eeeeeeseeeeeseeeeeeeeeeenes 


EXPERT WITNESSES 


A reliable expert opinion on the lifesaving potential 
of emergency first aid can be given by a witness 
whose competence as an expert in this field is dem- 
onstrated by education, training or experience, and a 
professional license or degree in medicine is not a 
prerequisite to establish sufficient knowledge to qual- 
ify as an expert; accordingly, plaintiffs should be 
permitted to demonstrate that their witness has the 
requisite specialized knowledge, training or expe- 
rience to qualify as an expert. Hake v. Manchester 
MED MSUDLCINE Ole sc s.cice sae 4 bo eitse te cae tear 253 


EXPERTS 


Psychologists, evidence, federal procedure. United 
States v. Downing. 3d Cir. ............ccseeseeeee 351 


EXPUNGEMENT 

Although N.J.S.A. 2C:52-2 limits expungement to 
the one-time criminal offender (State v. Chelson is 
disapproved), 2C:52-3 permits the expungement of up 
to three disorderly persons convictions (under the 
Code, expungement does not mean obliteration and 
the records can be used for setting bail, sentencing, 
etc.). State v. A.N.J., III. Supreme Ct.............. 349 


FAIR LABOR STANDARDS ACT 


Mass transit, labor law, Urban Mass Transporta- 
tion Act. Garcia v. San Antonio Metropolitan Transit 
Authority. U.S. Supreme Ct. ..................05. 332 


FAIR TRIAL 

Prosecutors, federal procedure, criminal procedure, 
appeals, plain error. United States v. Young. U.S. 
SH DPOING Glayscic ce acae shoo clare vat Sst aH eas 332 


FALSE ARREST 


In an action brought under the Tort Claims Act al- 
leging false arrest, the claims and limitations periods 
run from the date of arrest, not from the time the 
criminal proceedings terminated. Pisano v. Union 
OTe) DOL (11), See cS Pe 328 


FALSE INFORMATION 

Volunteering false information to a law enforce- 
ment officer “with purpose” to hinder the “apprehen- 
sion, prosecution, conviction or punishment” of 
another is a violation of N.J.S. A. 2C:29-3(a)(7) only 
by those who take the initiative in throwing the po- 
lice off the track, but all the State needs to prove a 
violation of 3(b)(4) is that defendant provided false 
information to the police officer with the purpose of 
hindering his own apprehension; detainees need not 
respond to inquiries about their names and addresses 
but, if they do and the information proves false with- 
in the purview of the statute, they are subject to 
penal sanctions. State v. Alexander. Law Div. .... 35' 


FAMILY LAW 


Rules of law for changing names cannot be pre- 
mised on unacceptable theories of inequality, and the 
right of a mother to have her child bear her name 
must be recognized as equal to that of the father; the 
mother’s application to change the two-year-old 
child’s surname to her maiden name (which she re- 
sumed upon divorce) is granted here, where the child 
has been almost exclusively in the mother’s custody 
and the father, who objects, was violent and neglect- 
ful while married and now provides no support and 
maintains no contact with his son. In re Rossell. Law 
BMS ois hia ow osen sist ga ition Jase wane ee . 40 

The duty to warn should not be imposed on a 
spouse who has knowledge of her spouse’s probable 
dangerousness. Rozycki v. Peley. Law Div. ....... 544 

In most instances, the child’s best interests will be 
maximized by placement with the natural parent; 
here, where the mother with whom the child and the 
maternal grandparents resided died in an accident, 
the father, who has shown no intent to abandon the 
child and who is clearly not an unfit parent, is en- 
titled to her custody as against the maternal grand- 
parenté: IN‘Te DF. ADD ONY, oc och ccc ccce cece nee’ 762 

Miller does not apply where, as here, the parties 
have lived together but never married, ‘and no sup- 
port obligation runs from defendant to plaintiff's 
daughter by another man, even though they did re- 
side together for about a year during which he con- 
tributed to her support. Zaragoza v. Capriola. Ch. 
PO og orcas TENE e ee at de Dea awe Rs 680 


FAMILY PART 


The rights of a third party were not involved in 
Davis, which is not authority for requiring that ques- 
tions of insurance coverage be tried in the Family 
Part in conjunction with plaintiff's claims for divorce 
and damages for acts of cruelty; the mandated join- 
der of a defendant’s insurer as a third-party defend- 
ant is neither required nor permitted here, and the 
third-party complaint, the counterclaim for a declara- 
tory judgment, and plaintiff's claim for PIP benefits 
are transferred to the Law Division. Chiacchio v. 
CRIRGOITA. AMO UAV soa acc iatk oink koa 6A ak down eeeen ie 225 

The Family Part of the Chancery Division has con- 
tinuing jurisdiction over this action despite the fact 
that one of the spouses who commenced it has died; 
it is the matrimonial law being enforced, not the pro- 
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FAMILY PART—Continued 

bate law being administered, and the executrix of her 
estate may be substituted as party plaintiff to enforce 
the award of an equitable share in the marital resi- 
dence. Berlin v. Berlin. Ch. Div. .................. 424 


FEDERAL ELECTION CAMPAIGN ACT 
Elections, Presidential Election Campaign Fund 
Act, standing, free speech. Federal Election Commis- 
sion v. National Conservative Political Action Com- 
TAECHERL. Ue DUDECIIC! Gos kn 6s wcdlnige% Sebins-s = auwde 550 


FEDERAL GRANTS 


Education, Elementary and Secondary Education 
Act, retroactivity. Bennett, Secretary of Education v. 


New Jersey. U.S. Supreme Ct..................... 552 
FEDERAL JURISDICTION 

Diversity, hospitals. Monroe v. Elmer Community 
PIQMUIURL: Ulm  snc tert ce tiea tae eeeaulente 101 


Appeals, federal procedure, motion to amend judg- 
ment. United States v. Rogers Transportation, Inc. 3d 
SN eek ce ee nu at suena eon 354 

Criminal law, experts, psychiatrists, insanity de- 
fense, sentencing. Ake v. Oklahoma. U.S. Supreme be 

Disability, disability retirement, merit systems pro- 
tection board, Tucker Act. Lindahl v. Office of Per- 


sonnel Management. U.S. Supreme Ct. ........... 675 
FEDERAL LAND POLICY AND 
MANAGEMENT ACT 

Mining, filing, abandonment. U.S. v. Locke. U.S. 
POISE Clas wits es ee as enc OV Re eeu ee 708 
FEDERAL PROCEDURE 

Dismissal, courts, sanctions. Poulis v. State Farm 
Pireand Casualty Co. 30 Cir: <occ.: snis ccc cede se ot 27 

Proposed Federal Rule Amendments............. 49 


Temporary restraining orders, injunctions, absten- 
tion. Professional Plan Examiners of N.J., Inc. v. 
MM MRE cH Co vcs cic ck so ciel WOES wiaolg. Hin onic Ckcsa wees 199 

Criminal procedure, appeals, plain error, prosecu- 
— fair trial. United States v. Young. U.S. Supreme 

Ma deteet sso Shard nt ie Sccy cose aati easons aslo Foe Tika ol oar a Ronin hi 332 

Appeals, federal jurisdiction, motion to amend 
judgment. United States v. Rogers Transportation, 
BT Na. 5 scbte cone dk ce cn awatn hanes oleae 354 

Notice to Federal Bar Re: Asbestos Litigation. .. 377 


Federal Rule Amendment—General Rule 35..... 435 
Discrimination, sex, findings of fact, clearly er- 
roneous standard. Anderson v. City of Bessemer City, 
North Carolina. U.S. Supreme Ct. ................ 551 


FEDERAL TORT CLAIMS ACT 
Negligence, independent contractors. Merklin v. 


RIICOG OMNEB SIE. 606s sacias cea ciecwcavess 135 
FELONIES 

Inconsistent verdicts, acquittal, Dunn rule. United 
States v. Powell. U.S. Supreme Ct. ................ 64 
FIREARMS 

Possession, sentencing. Ball v. United States. U.S. 
SEE NET 5 RS ee rer enema Okie a ie canner 704 
FIREMAN’S RULE 


Whether the fireman’s rule (denying injured fire- 
fighters and on-duty police officers a cause of action 
against the person whose ordinary negligence result- 
ed in the situation that required intervention) applies 
to off-duty police officers depends on whether, in re- 
sponding to a citizen’s call for help, they were acting 
as police officers or as volunteers; if the officer’s re- 
sponse here was attended by exposure to a degree of 
personal vulnerability against which he would have 
been protected had he been on duty, he must be re- 
garded as a volunteer; the evaluation of the reasona- 
bleness of his conduct must take into account his ac- 
tual or reasonably perceived obligation to render 
assistance even if it meant assuming an undue risk 
of personal injury. Alessio v. Fire & Ice, Inc. App. 
DE rs ee hoe e ret att ioabre wha moh e canine 143 

Whatever the label one attaches to the tavern keep- 
er’s actions or failure to act in causing or allowing 
intoxicated patrons to reach a state where police in- 
tervention was required—be it “negligence,” “wilful 
or wanton misconduct,” or a violation of an ABC 
regulation that a licensee not permit a brawl on the 
licensed premises—public policy bars the police offic- 
ers called to quell the disturbance, who were injured 
in the brawl, from an actionable remedy against the 
tavern keeper. Entwistle v. Draves. App. Div...... 745 


FIRST AMENDMENT 

The accommodation test of Schmid need not be 
considered here because the owners of five office 
buildings in the Meadowlands Corporate Center have 
not devoted their property to any public use (al- 
though the buildings are used by many employees, 
each is there by specific invitation and the general 
public is not invited), and the owners were properly 
granted an injunction barring union organizers from 
distributing leaflets to office workers at building en- 
trances adjacent to employee parking lots (each 
building is on a separate lot having direct access to a 
public roadway); improved property, posted against 
trespassers, need not be fenced in to exclude unwant- 
ed expressional activity. Bellemead Development 








Corp. v. Schneider. App. Div. ......5...0.cc0ccee0% 118 

Education, schools, regulations, commercial solici- 
tation. American Future Systems, Inc. v. Pennsylva- 
THA CALE CIMIVEIBIEY, GU CEE. ic ccc dc ccc escentses 351 

Plaintiffs (whose right to picket along an adjoining 
right-of-way is not questioned) may not enter the 
parking areas of defendant’s multi-business office 
complex to express anti-abortion views directed at 
prospective patients of one of the tenants (a medical 
facility) without consent. Brown v. Davis. Ch. Div. 
PORES en RRS AG tad te asain (= Ie EA IR NECE A SAE Ee Se Oa 547 


FORECLOSURE 


Although the mortgagees are entitled to the en- 
forcement of the provision in the contract allowing 
them to demand an escrow fund for taxes and insur- 
ance, the appropriate equitable response here, where 
the mortgagors continued to pay the taxes and in- 
surance directly so that there has been no impair- 
ment of plaintiff's security and the provision cannot 
fairly be said to be central to the integrity of the con- 
tract, is to specifically enforce compliance with the 
provision, not to declare a forfeiture; failing com- 
pliance, a judgment of forfeiture will be entered. San- 
guigni v. Sanguigni. Ch. Div. .................... 140 


FORFEITURE 


The forfeiture statute is facially constitutional as 
construed here to hold that N.J.S.A. 2C:64-5 applies 
only to owners who use their property for criminal 
purposes, owners who knowingly allow others to use 
their property for such purposes, and innocent 
owners who do not exercise due care to prevent the 
unlawful use of their property by others; in this case, 
where it appears that the father was not involved in 
or aware of his son’s wrongful act, the forfeiture is 
vacated and the matter is remanded to determine 
whether he did all that could reasonably be expected 
to prevent the proscribed use of his car. State v. 1979 


Pontiac Trans Am. Supreme Ct................... 377 
FRANCHISES 

Petroleum Marketing Practices Act. Lugar v. Texa- 
COMME ONES nn ok arc cs eb oe ee ae bicdaike hes oie 531 
FRAUD 


As Allesandra v. Gross held, a corporation and its 
agents ordinarily have no duty to volunteer informa- 
tion that might chill a supplier’s willingness to ex- 
tend credit, but plaintiff alleges fraud and no public 
policy in favor of commerce shields a corporate agent 
from liability for the consequences of reasonable re- 
liance on his lies about the financial condition of the 
corporation and its intentions towards its creditors; 
the dismissal of the counts against the president and 
sole stockholder of the bankrupt corporation is re- 
versed. Van Dam Egg Co. v. Allendale Farms. App. 
| EO eA Be Sie oie ea ea aN RE Beaters agin. 2 cb Pte 753 


FREE SPEECH 


Since the Law Division, on a trial de novo on the 
record, reversed the convictions for defiant trespass 
(persisting in placing campaign leaflets on cars in a 
shopping mall’s parking lot) and acquitted defend- 
ants, finding that their factual proofs met the 
Schmid test for engaging in expressional activity on 
private property, Barnes is not applicable here and 
the principles of double jeopardy preclude the State 
from taking this appeal; although defendants seek to 
waive that constitutional protection so as to obtain 
an appellate statement on the public’s First Amend- 
ment rights in shopping malls, civil procedural tech- 
niques (declaratory judgments, injunctions) are 
available to them, and they must be barred from vol- 
untarily subjecting themselves to the risk of convic- 
tion. State v. Gerstmann. App. Div. .............. 425 

Elections, Federal Election Campaign Act, Presi- 
dential Election Campaign Fund Act, standing. Fed- 
eral Election Commission v. National Conservative 
Political Action Committee. U.S. Supreme Ct. .... 550 

Selective service, criminal law, selective prosecu- 


tion. Wayte v. United States. U.S. Supreme Ct. ... 551 
FREEDOM OF RELIGION 

Prisons. Cole v. Flick. Sd Cir. ...... 2c ccceccccces 691 
GAMBLING 


The New Jersey Constitution does not prohibit the 
simulcasting of intertrack wagering on horse races 
conducted within the state. Atlantic City Racing 
Ass’n v. Attorney General. App. Div. ............. 327 

New Jersey’s comprehensive policy against all 
forms of gambling except where specifically author- 
ized by the people is clear and long-standing, and in- 
tertrack pari-mutuel betting on simulcast horse rac- 
ing constitutes a new type of gambling as yet 
unapproved by the people; because prior approval 
has not been sought and obtained from the general 
electorate, the Intertrack Wagering Act violates the 
New Jersey Constitution. Atlantic City Racing Ass’n 


v. N.J. Attorney General. Supreme Ct............. 529 
GAMING 

Casino credit. Stephen Sheen Wui Chiu v. Board- 
walk Regency Corp. U.S.D.C. ........s.ccscceeess 135 
GRAND JURY 


Indictments, evidence. United States v. Miller. U.S. 
EE, ys vd i Vaan vagndevseseginas vataeeesees 706 








GRAND JURY RECORDS 

The Doliner test focuses not on the identity or sta- 
tus of the applicant but on the applicant’s specific 
need for discovery as balanced against the policy 
reasons for maintaining grand jury secrecy, and trial 
judges (in proper cases and based on a proper show- 
ing) may afford criminal defendants access to grand 
jury records other than those that resulted in their 
own indictments; the relevance here of the grand jury 
proceedings against some employees of a nearby 
company who pleaded guilty to crimes against the 
environment similar to those with which defendants 
are charged, and the unavailability of the informa- 
tion by other methods, bespeak defendants’ need 
within the Doliner intendment, and the order (which 
prohibits disclosure to third persons) is affirmed. 
State v. CPS Chemical Co., Inc. App. Div. ........ 461 


GRAVES ACT 


If an accomplice is found guilty of an armed 
Graves Act offense committed with a firearm, he is 
subject to sentencing under that Act; if an accomplice 
is convicted only of an unarmed offense but the trial 
court finds that he nonetheless knew or had reason 
to know that his cohort would use or be in possession 
of a firearm in the course of committing or attempt- 
ing to commit the crime (including the immediate 
flight therefrom) the accomplice is likewise subject to 
Graves Act penalties. State v. White. Supreme Ct. 

nee RIA PIR or ED ed oe ree 5 OAD ee RENN oan fr? 114 

Exempting this former police officer, who carried a 
gun to protect his interests in the distribution of co- 
caine, from the mandatory incarceration required by 
the Graves Act was uncalled for; the prison system 
can provide adequate medical attention for his illness 
and, if segregated confinement is necessary for his 
protection, it will not be so harsh (with TV, books, 
visitors, etc.) as to amount to unconstitutionally cruel 
and unusual punishment. State v. Muessig. App. 
DEVE or Soe ator tis Git eisioans io mad horrte Gane Da 306 


GUN CONTROL 


The absence of a required permit is an essential 
element of a weapons offense as defined in N.J.S.A. 
2C:39-5 and, once possession of a weapon is shown 
and an accused fails to come forward with evidence 
of a permit, the State may employ the statutory pre- 
sumption of 2C:39-2 to establish its absence; however, 
the jury should be instructed that, although such a 
statute authorizes the inference that there is no per- 
mit, the ultimate burden of persuasion rests on the 
State, with the jury being at liberty to find the ulti- 
mate fact one way or the other. State v. Ingram. Su- 
PINCHES be 5. «is sictsaisce ea sin wie sian n a acs epee 504 

The operable spring-action BB gun used in the 
robbery in this case was a firearm within N.J.S.A. 
2C:39-1(f); a person carrying such a gun without a 
permit violates 2C:39-5(b), and the jury could properly 
determine that it was a deadly weapon under 2C:15-1. 


State-v. Micles. AON. DIV. osc. 5ecccccscce cesiacceaes 520 
HABEAS CORPUS 

Exhaustion of state remedies. Swanger v. Zimmer- 
MILEY SACL os csie ete ois hel asin aad oat Ee ee 199 
HEARSAY 

Evidence, res gestae. Miller v. Keating. 3d e. 

Ne argon a ala eat sis a Fae on ee ES lenin ene Ee ee 531 

HOBBS ACT 


Nuclear regulatory commission, federal jurisdic- 
tion, appeals. Florida Power & Light Co. v. Lorion, 
d/b/a Center for Nuclear Responsibility. U.S. Su- 
POA IE. 6 :o sios.4.50.4 9's oe Wore 8 e MER OE Raina Oe tne altloie 676 


HOSPITALS 


The standard of Garrow, which modifies Guerrero, 
applies in a case involving the exclusion of a physi- 
cian on the basis of hospital policy, and there is suf- 
ficient reliable evidence (including hearsay evidence) 
in this record to show that the community hospital’s 
resolution limiting future appointments to its active 
medical staff (whose members have unlimited admis- 
sion privileges) was a reasonable management deci- 
sion carrying out a legitimate goal: the alleviation of 
overcrowding; the primary purpose of a hospital is to 
serve the public, not to serve as arenas in which phy- 
sicians compete for patients, and there is no reason 
to invalidate the resolution simply because it lessens 
competition. Berman v. Valley Hospital. App. Div. 

When Hospital Falls May Be Due to Negligence, by 
Rhonda G. Beldner, R.N 85 

Federal jurisdiction, diversity. Monroe v. Elmer 
Community Hospital. U.S.D.C.................... 101 

Medicaid, inpatient coverage, discrimination, han- 
dicapped, Rehabilitation Act. Alexander, Governor of 
Tennessee v. Choate. U.S. Supreme Ct. ........... 149 

The determination by the New Jersey Hospital 
Rate Setting Commission excluding the costs of ap- 
pellant’s salaried employees’ pension and dental 
plans from the calculation of its reimbursement rates 
is not supported by sufficient credible evidence in the 
record, and the cause is remanded to the Commission 
to conduct another hearing in which it should exam- 
ine the facts, carefully apply the pertinent regula- 
tions and clearly set forth its conclusions. Riverside 
General Hospital v. N.J. Hospital Rate Setting 
Comm'n. Ganmenne Cb occ ccc ccs cacseccasccecesss 391 
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IMMIGRATION 
Immigration Roadblock To Hiring Foreign Execu- 
tives, by Jane W. Goldblum ...................55 663 


IMMUNITY 

Police officers. Brandon v. Holt, Director of Police 
for the City of Memphis. U.S. Supreme oS 272 

The Legislature, having enacted an immunity stat- 
ute subsequent to the enactment of a federal statute 
having the same purpose—protecting against crimi- 
nal prosecution by removing the interdiction of the 
Fifth Amendment—can hardly be presumed to have 
gone beyond the intent of the federal statute, not- 
withstanding the addition of the word ‘ ‘punished”; 
N.J.S.A. 11:1-15 does not afford immunity in other 
than criminal matters, and the correction officer’s 
dismissal, based on his subpoenaed testimony in 
another administrative matter, is reinstated. Fulgini- 
ti v. Cape May Cty. Sheriff's Dept. App. Div. ..... 590. 


IMPEACHMENT 
Evidence, appeals, in limine ruling. Luce v. —_ 
States. U.S. Supreme Ct. ............. 02sec e eee ees 
Evidence, bias. United States v. Abel. U.S. Sa 
HIPCRNG Robie heres cei sears o's Wwibsle dpiniaeans ie Se 65 


INDIANS 
Indian Claims Commission Act, payment. United 
States v. Dann. U.S. Supreme Ct. ................ 333 
Nonintercourse Act, possessory rights, preemption, 
common law. County ‘of Oneida, New York v. Oneida 
Indian Nation of New York State. U.S. Supreme of 


INDICTMENTS 

An “indictable offense” is “filed” within the mean- 
ing of N.J.S.A. 2C:1-6(d) when the complaint charg- 
ing an indictable offense is filed (not when the in- 
dictment is found), and it may be downgraded at any 
time if the original filing was within the time appli- 
cable to it; nothing in this record suggests that the 
indictable offense (theft by deception of over $500) 
was charged here to avoid the one-year statute of lim- 
itations on the disorderly persons offense (of under 
$200) to which it was downgraded. State v. Stern. 
PAYNE EV sacks G5 Fe ak 0s ce em NTaaR cone At Bh Rw 179 

Grand jury, evidence. United States v. Miller. U.S. 
Serene Obs. aso scene. is sie since ara ee ENS Aoi te end 706 


INJUNCTIONS 

Trademarks, service mark, incontestability. Park’N 
Fly, Inc. v. Dollar Park and Fly, Inc. U.S. Supreme a 
‘Federal procedure, temporary restraining — 
abstention. Professional Plan Examiners of N.J., Inc. 
Vi, AIOE IGG. A Coss Sia aio ans 4ccscnatwin beaten Moais 199 


INSANITY DEFENSE 


R. 3:12, which requires an accused to serve notice 
of an intention to claim insanity on the prosecuting 
attorney within 30 days of the date of the original 
plea, does not place an improper burden on the ac- 
cused; although the sanction of precluding the de- 
fense because of a defendant’s failure to have com- 
plied with the rule is a drastic remedy that should be 
applied only after other alternatives have been fully 
explored, the trial judge’s decision to impose it here 
was not so clearly unreasonable, in light of all the 
circumstances, as to justify interference on the 
ground of an abuse of discretion. State v. Burnett. 
) NOSE SRE ea ae a nt 59 

Federal jurisdiction, criminal law, experts, psychia- 
trists, sentencing. Ake v. Oklahoma. US: Supreme ( - 


INSTRUCTIONS 

Powell was based on the fact that the defendant 
had requested a manslaughter charge in his murder 
trial and its dictum was limited to the duty of a trial 
court where no such request is made but the facts 
clearly indicate the possibility that the crime was 
manslaughter; Powell nowhere implies that, when- 
ever there is a prosecution for murder, a man- 
slaughter charge must automatically be given and, 
since there was no “clear indication” of manslaugh- 
ter here and defendant did not request such a charge 
at trial, his conviction for second-degree murder is 
reinstated. State v. Choice. Supreme Ct. .......... 197 

Although an aggravated assault charge should 
have been given here, where (although such a result 
would have been extraordinary) the jury could theo- 
retically have concluded that, notwithstanding de- 
fendant’s assaults, the victim died solely from the 
blows of defendant’s confederate, the failure to so 
charge was harmless error on the unusual facts in 
this case in which defendant was indicted for murder 
and convicted of aggravated manslaughter; the trial 
judge’s charges on murder, aggravated manslaughter 
and manslaughter were thorough and, if the jury had 
thought that defendant was not responsible for the 
victim’s death, it would not have convicted him of an 
offense more serious than the least severe homicide 
charge available to it. State v. Vujosevic. App. Div. 
BA ar OE ETON CORO ree ee 479 

Where evidence of more than one set of elements 
can support a guilty verdict for the same crime, the 
trial judge should think twice before limiting the jury 
to a single guilty verdict for the crime—the safest 
course is to have the jury return a verdict on each set 
of elements; here, where the trial court kept the jury 
from finding appellant guilty of purposeful or know- 





ing murder once it had found him guilty of felony 
murder, it was plain error to sentence him to a con- 
secutive term for armed robbery because that offense 
merged with the felony murder. State v. Arriagas. 
PRIS A DIY 25 cisyes i oypa9 00 Sm sole Gages vies Sauce Sp milena 516 

The trial judge departed from the language of the 
model jury charge (which, although not referring to 
the burden of proof, correctly states the rule) and in- 
correctly charged that, to find defendant (who was 
charged with murder) guilty of provocation/passion 
manslaughter, the jury had to be convinced beyond a 
reasonable doubt that he had acted under the stress 
of reasonable provocation; where, as here, there is ev- 
idence of those mitigating facts, the judge must in- 
struct the jury that it is the State’s burden to prove 
beyond a reasonable doubt that the defendant had 
not acted in the heat of passion on reasonable provo- 
cation. State v. Grunow. App. Div. ............... 765 

In cases of assaultive criminal homicide, N.J.S.A. 
2C:11-4(b)(2) is available to reduce both murder and 
aggravated manslaughter to provocation/passion 
manslaughter. State v. Grunow. App. Div......... 765 


INSURANCE 

The duty to defend, solely a contractual undertak- 
ing, extends in this policy issued by defendant insur- 
ance company only to claims on which there would 
be a duty to indemnify in the event of judgment ad- 
verse to the insured and, since defendant had a sub- 
stantial factual basis for disputing coverage here and 
the resolution of that dispute depended on facts that 
would not be decided by the trial of the injured party 
against the insured, its refusal to defend that action 
was fully justified; plaintiff, the subsequent insurer 
that did defend and pay the judgment, has not 
shown in this subrogation suit that the injuries were 
suffered within the coverage period of defendant’s 
policy with the insured, and its complaint is dis- 
missed. Hartford Accident. & Indemnity Co. v. Aetna 
Life & Casualty Ins. Co. Supreme Ct................ 1 

There is no reason why Cosmopolitan v. Continen- 
tal, which rejected a pro rata sharing and held that 
the loss should be equally apportioned (since the cost 
of liability insurance does not increase proportionate- 
ly with the amount of the policy limits), should not 
apply where the “other insurance” provision of both 
policies is an excess clause, and the excess will be 
shared equally here up vo the limits of the associa- 
tion’s policy. American Nurses Ass’n. v. Passaic 
Gen’! Hospital. Supreme Ct...................--0055 1 


Though a deductible is frequently referred to as 
“self-insurance,” its purpose is simply to alter the 
point at which an insurance company’s obligation to 
pay will ripen, and the hospital’s obligation under a 
liability policy that covers its nurses to pay the first 
$100,000 of damages does not constitute ‘‘other insur- 
ance” as contemplated in the excess provision of the 
policy covering the nurses’ association of which the 
negligent employee of the hospital is a member; the 
association’s policy is therefore primary insurance 
with respect to the first $100,000 of the settlement of 
a patient’s claim against the nurse. American Nurses 
Ass’n. v. Passaic Gen’! Hospital. Supreme Ct. ...... 1 

Medicare, malpractice rule. Abington Memorial 
Hospital v. Heckler. 3d Cir. ................ 0c eee 193 

Labor law, group hospitalization plan, strikes. Vig- 
giano v. Shenango China Div. of Anchor Hocking 
Cow: 9d: Cir. so. case Ge Os Ree Res aCe anne 199 

The rights of a third party were not involved in 
Davis, which is not authority for requiring that ques- 
tions of insurance coverage be tried in the Family 
Part in conjunction with plaintiffs claims for divorce 
and damages for acts of cruelty; the mandated join- 
der of defendant’s insurer as a third-party defendant 
is neither required nor permitted here, and the third- 
party complaint, the counterclaim for a declaratory 
judgment, and plaintiffs claim for PIP benefits are 
transferred to the Law Division. Chiacchio v. Chiac- 
CHIDO SADT 5 cae ces nc aes tae ce eon ee wed oe 225 

N.J.A.C. 11:1-55(a)(3) not only requires the insurer 
to give notice of its intention not to renew certain 
policies based on underwriting considerations but 
also requires the insurer to give notice to the insured, 
30 days prior to the expiration of the policy, of its in- 
tention not to renew should the renewal premium not 
be paid on or before the expiration date; defendant’s 
failure to notify the insured that the fire insurance 
policy would soon expire unless the next premium 
was paid required automatic renewal here, regardless 
of the conduct of brokers or agents. Barbara Corp. v. 
Maneely Ins. Agency. App. Div................... 225 

The means for expediting PIP disputes provided by 
N.J.S.A. 39:6A-13.1, together with the right to interest 
on overdue payments (6A-5c) and the ability to re- 
cover counsel fees under R. 4:42-9(a)(6) if successful in 
the action, should sufficiently guard against situa- 
tions where an injured party is subjected to protract- 
ed aggravated consequences because of an insurer’s 
failure to pay, and the trial court correctly granted 
the carrier’s motion for summary judgment on the 
count for punitive damages. Kubiak v. Allstate Ins. 
COVA ENE. oa dice ces ha enmane Paneee eta 302 

The intentional acts of a third party may result in 
liability for damages that were unexpected and unin- 
tended by the insured; as between the insured and its 
carriers here, and viewed from the standpoint of the 
insured, the acts alleged in the city’s suit (that toxic 
wastes it had generated were illegally deposited by 
its waste-disposal contractor in a city garbage dump) 
were “accidental” within the meaning of the policies, 
and the carriers have a duty to defend. CPS Chemi- 








cal Co., Inc. v. The Continental Ins. Co. Law _ 

The claim for loss of business or profits (caused by 
a fire that damaged stock) is covered by the liability 
policy insuring against all damages resulting from 
injury to tangible personal property. Great American 
Ins. Co. v. Lerman Motors, Inc. Law Div.......... 516 

The purpose of N.J.S.A. 17B:24-3a is to protect the 
consumer, and the insurer complied with its require- 
ments here; the fact that it used the diseased’s applli- 
cation for disability insurance as an application for 
the life insurance he subsequently requested does not 
violate any mandate of Title 17B and his application, 
in which he passed himself off as healthy when he 
had a long history of heart disease (which caused his 
death), is admissible in evidence; the beneficiary 
should not be allowed to profit from the insured’s at- 
tempted fraud, and her suit for payment is dismissed. 
Daly v. Paul Revere Var. An. Ins. Co. Law Div. ... 591 

Taxes, domestic preference, equal protection. Met- 
ropolitan Life Insurance Co. v. Ward. U.S. Supreme 
Bi cistos ccc noinson «bes qatea® co Nine a ee Nee aes 704 

A casualty policy covering personal property sub- 
ject to a security interest does not protect the secured 
creditor against a loss caused by the insured’s 
wrongful act (here, arson) if the creditor is only a loss 
payee; to be protected against such a loss the secured 
creditor must be a co-insured. Liberty Mutual Fire 
Ins. Co..v. Kahlaid, Inc... . 60:5... cccauceeeccpeectoes 740 


INTEREST 


Here, where the purchase contract makes no provi- 
sion, the interest earned on an escrowed deposit be- 
longs to the buyer of the cooperative apartment. Jac- 
obs v. Great Pacific Century Corp. Law Div....... 210 

The Commissioner of Education has the power to 
award pre-judgment and post-judgment interest to a 
successful claimant who has been awarded a money 
judgment (Fallon is overruled); post-judgment interest 
cannot start to run until the precise amount of money 
damages has been fixed. Newark Bd. of Ed. v. Levitt. 
PRBS MINS aac sci es eaace lp evga ate aE oe 239 


INTERSTATE COMPACTS 


N.J.S.A. 39:5-30.1 did not impliedly repeal the au- 
thority of the DMV director to suspend a driver’s li- 
cense for a conviction for drunk driving in a sister 
state that is not a signatory to the Interstate Driver 
License Compact. DMV v. Kleinert. App. Div. .... 341 


INVASION OF PRIVACY 


Defendant’s surveillance of plaintiffs’ adjoining 
property resulted from her legitimate concerns about 
alleged zoning violations, the improper operation of a 
hazardous-waste facility and the seepage of oil onto 
her property, and the corporate plaintiff, because it is 
a corporation, has no action for invasion of privacy; 
the individual plaintiff, its president, did not suffer 
any outrageous invasion of his personal, intimate af- 
fairs that would shock the sensibilities of a reason- 
able person and, on balance, since the interests of de- 
fendant in protecting herself, her property and her 
community against activities she believed (with rea- 
son) violated the law outweighed plaintiffs interest 
in preserving his privacy, there is no liability on her 
part. N.O.C., Inc. v. Schaefer. Law Div............. 39 


INVOLUNTARY COMMITMENT 

The addition of a seven-day observation period 
under N.J.S.A. 30:4-46.1 prior to the 20-day confine- 
ment in a mental hospital pending a hearing on a 
Class C application for involuntary commitment 
under 30:4-38 is statutorily permissible and does not 
create an unconstitutionally long time between hospi- 
talization and hearing; absent a constitutional viola- 
tion, a late Class C application should be entertained 
and, if otherwise facially valid, should be scheduled 
for prompt hearing. In re Z.O. App. Div. .......... 242 


ISSUE PRECLUSION 


The competing policies of honoring the contractual 
arrangements of plaintiffs and their UM carriers to 
arbitrate their disputes, and favoring the expeditious 
resolution of all claims involving all parties in one 
forum, cannot be resolved on this limited record, and 
the Mongiovi holding does represent an efficient way 
of getting compensation to an injured insured quick- 
ly, leaving it to the disputing carriers to litigate, after 
the arbitration, which one must ultimately pay; it 
may be that, in an appropriate case, the Court will 
consider a rule requiring joinder of the UM carrier 
whenever its insured sues a tortfeasor whose purport- 
ed carrier denies or disclaims coverage—although the 
resourcefulness of the insurance industry should de- 
vise a procedure for resolving coverage issues outside 
of the litigation area. Parks v. Colonial Penn Ins. Co. 
SMPBINO OL, . os <i aves e Vou c ce eNer erin co aetalae ok 49 

By litigating the permissive-use issue here (where 
plaintiff had been injured while a passenger in an 
insured car driven by an uninsured driver) despite its 
lack of relevancy, the parties converted a straight- 
forward negligence case into an insurance-coverage 
case without the participation of plaintiff's unin- 
sured-motorists carrier and, under the circumstances, 
the doctrines of issue preclusion on the jury finding 
of no permission do not foreclose the carrier’s right to 
subsequently litigate the question of coverage with 
the car owner’s carrier; it is possible that, in a differ- 
ent case, a UM carrier that is given the opportunity 
to protect its interests would be bound by a jury’s de- 
termination of an issue of permissive use implicating 
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ISSUE PRECLUSION—Continued 


liability coverage. Parks v. Colonial Penn Ins. Co. 
Es ove drsancebbandemtsrcebhds sine boee 49 


JOINDER 
The wife’s suit for loss of consortium may proceed 
without joinder with her injured husband’s claim be- 


cause of his prior settlement. Neely v. Kossove. Law 
BT Nec otc econ Stal Siy SNK w/oa bia be orant vie are pierwrere ss 239 


JUDGES 

No matter how tired or vexed, judges must conduct 
court proceedings in a manner that will maintain 
public confidence in the integrity and impartiality of 
the judiciary; although he was under considerable 
| stress, respondent’s use of inappropriate, intemperate 
- and offensive language in these two matters early in 
. his judicial career breached his duty to preserve and 
protect the dignity of courtroom proceedings, and he 
is publicly reprimanded. In re Joseph E. Sadofski, 
PO SUPTOME Oley: ovis sic base See sige asateren 317 

Although the less restrictive R. 1:12-1(c) applies 
7 (rather than N.J.S.A. 2A:15-49(b), under which the 
trial judge would have been disqualified as defend- 
» ant’s former counsel) and the judge had not been an 
- attorney for defendant “in the action” at bar, subsec- 
- tion (f) strongly suggests that a trial judge faced with 
_ such a potential as here for invidious (though un- 
founded) suppositions about his motives in trying 
and sentencing a former client (to the maximum 
permissible term) should recuse himself; since this 
matter is being remanded, it should be tried before a 
different judge. State v. Horton. App. Div. ........ 753 


JUDGMENTS 
The Enforceability of Foreign Country Judgments 
in New Jersey, by Kevin R. Jespersen ............- 34 


JURIES 

Exclusion for cause, bias, capital punishment. 
Wainwright, Secretary, Florida Department of Cor- 
rections v. Witt. U.S. Supreme Ct. ................ 271 

The amendment, effective July 3, 1980, to N.J.S.A. 
2A:70-4 requiring that the list of holders of drivers’ 
licenses be used in making up jury lists cannot be 
applied retroactively and defendant, whose trial 
commenced September 9, 1980, was not deprived of a 
fair trial in the establishment of a jury panel; the Leg- 
islature must have understood and approved the fact 
that in some instances juries would be selected after 
July 3 from jury lists that had to be compiled prior to 
that date. State v. Hughes. App. Div. ............. 618 


JURISDICTION 


The trial court correctly asserted jurisdiction over 
the trustee (a New York resident) here, where the 
corpus of the trust extablished by plaintiff, naming 
the two children of the marriage the beneficiaries, is 
in New Jersey and the children were removed from 
New Jersey to Oklahoma by plaintiff while a custody 
determination was pending in violation of N.J.S.A 
9:2-2; however, the extraordinary relief of sequestra- 
tion of the trust property to compel the appearance of 
plaintiff before the New Jersey court should not be 
granted without a plenary hearing to establish a fac- 
tual basis for it. Stern v. Stern. App. Div. .......... 60 

Appeals, antitrust, full faith and credit. Marrese v. 
American Academy of Orthopaedic Surgeons. U.S. 
TESTA Gy a DES Se ae re cA API 549 

A manufacturer places its products in the “stream 
of commerce” whether or not it controls their distri- 
bution, and the courts of New Jersey have in perso- 
nam jurisdiction of defendant, a Japanese corpora- 
tion that manufactures telephone systems for 
world-wide distribution and markets them in New 
Jersey through separate and independent wholly- 
owned subsidiaries. Ch. Gendler & Co. v. Nippon 
HECTIC CO ADD TY. oo 5 50 cs Sree soee eds 0s Meeeees 674 


JUST COMPENSATION 


Condemnation, public condemnee, substitute facili- 
ties doctrine, sanitary landfill. United States v. 50 
Acres of Land. U.S. ASSO en ener 64 


JUVENILES 

Speedy trial, equal protection. Sadler v. Sullivan. 
0. LTT insert ee yap fleet Ae PCL pea a eA 27 

The trier of fact’s erroneous perception of the prob- 
ative force, effect or value of the evidence presented 
does not bear on the extent to which re-prosecution is 
precluded, and the trial judge’s adjudication of de- 
linquency (for joyriding and criminal mischief) after 
a stipulation of facts was amended following his in- 
itial finding of not guilty offends principles of double 
jeopardy and must be reversed. State ex rel C.K. —. 
MR Scie lois) Aaa aay al aie hire VAG Cte mati aoe wha ee 


KIDNAPPING 


Defendant’s conviction for first-degree kidnapping 
by a jury that was never informed as to the elements 
distinguishing the degrees of kidnapping is reversed; 
in the event of retrial, the court is directed to present 
to the jury the issue of whether the victim was re- 
leased unharmed in a safe place prior to defendant’s 
apprehensions, and to instruct the jury that the 
burden of proving beyond a reasonable doubt that 
she was not so released is on the State. State v. Fede- 
MOA TROY ol cans es eee anne ewC aA ame waes 416 

Defendant may move to strike the indictment be- 
fore the trial court, which might consider whether the 











grand jury was properly apprised that not only must 
there have been an unlawful confinement, it must 
have been for a substantial period of time. State v. 
FP GCORICO PADD WII i 5:5 2i5-56.0:5- dino in a eS Telos tici0sie ws 416 


LABOR LAW 


National Labor Relations Act, Section 7. Black 
Grievance Committee v. N.L.R.B. 3d Cir. 51 
Limitations of actions, LMRDA. Local Union 1397 
v. United Steelworkers of America, AFL-CIO. 3d Cir. 
a eiCieerte Rass rele Might ata DATA GG AL IS ORICA Vora odes Sizvace 51 
The accommodation test of Schmid need not be 
considered here because the owners of five office 
buildings in the Meadowlands Corporate Center have 
not devoted their property to any public use (al- 
though the buildings are used by many employees, 
each is there by specific invitation and the general 
public is not invited), and the owners were properly 
granted an injunction barring union organizers from 
distributing leaflets to office workers at building en- 
trances adjacent to employee parking lots (each 
building is on a separate lot having direct access to a 
public roadway); improved property, posted against 
trespassers, need not be fenced in to exclude unwant- 
ed expressional activity. Bellemead Development 
Corp. v. Schneider. App. Div. ..................6. 118 
Group hospitalization plan, strikes. Viggiano v. 
Shenango China Div. of Anchor Hocking Corp. 3d Cir. 
199 
Mass transit, Urban Mass Transportation Act, Fair 
Labor Standards Act. Garcia v. San Antonio Metro- 
politan Transit Authority. U.S. Supreme Ct. 
we aD OB Se RCUPEES EPESGUIC IE EEE ROCHA Se RETR eR 332 
Collective bargaining, bargaining unit. National 
Labor Relations Board v. Action Automotive, Inc. 
WSO OG seis rekon cas olen kone whale tenes 333 
Although there are substantial differences between 
arbitration and grievance procedures, where (as here) 
the parties themselves have agreed that a procedure 
other than arbitration is to conclusively resolve their 
disputes, grievance settlements are entitled to the 
same degree of judicial deference customarily ac- 
corded arbitration awards; the scope of judicial re- 
view of a grievance committee’s decision is limited to 
determining whether its interpretation of the contrac- 
tual language is reasonably debatable. Stigliano v. 


St OBOE SAPD DIV, 5 6.0.6.5 scsceioiese'e wevsisia.oe sien ease 433 
Appeals, arbitration. H.C. Lawton, Jr. Inc. v. Truck 
Drivers Local No. 384. 3d Cir. ...............00005 531 
Pensions, notice. Michota v. Anheuser-Busch, Inc. 
35 | (OTe SUR RIE OE ea oe ores re LI 531 
LAND USE PLANNING 
The Impact of Mount Laurel IT on Municipal Utili- 
ties Authorities, by Edward J. Buzak............. 317 
LEGISLATION 
Legislation Supplement.................... 1/31/85 
Legislation Supplement.................... 2/21/85 
Legislation Supplement.................... 2/28/85 
Legislation Supplement.................... 3/14/85 
Legislation Supplement..................... 5/9/85 
Legislation Supplement.................... 5/16/85 
Legislation Supplement..................... 6/6/85 
LIMITATIONS OF ACTIONS 


Labor law, LMRDA. Local Union 1397 v. Unites 
Steelworkers of America, AFL-CIO. 3d Cir. ........ 
Corporations, tolling, commerce clause, obese 
ty. Cohn v. G.D. Searle & Co. U.S.D.C. ........... 185 
The situation here, where plaintiffs attempted to 
have their timely action for additional PIP benefits 
restored three times and brought the second com- 
plaint six months after the first had been dismissed 
because of failure to answer interrogatories, is sim- 
ilar to that in Zaccardi v. Becker, a medical malprac- 
tice case holding that statutes of limitations will not 
be applied when they unnecessarily sacrifice individ- 
ual justice; a plaintiff desiring to reinstitute an action 
dismissed after the statute of limitations has run 
must move with dispatch—the delay here was not so 
substantial that defendant could have reasonably 
considered the matter closed and no prejudice to it 
can be discerned by allowing the second case. Rivera 
v. Prudential Property and Casualty Ins. Co. App. Div. 
Slate ae ata aise eid Batiere aba icahe al evaca Plata pial dialasicata'e nla ae'e a/R a'e7e 151 
In an action brought under the Tort Claims Act al- 
leging false arrest, the claims and limitations periods 
run from the date of arrest, not from the time the 
criminal proceedings terminated. Pisano v. Union 
OR Ne hone ois Ss oon a FA NEE ES Rakes 328 
An “indictable offense” is “filed” within the mean- 
ing of N.J.S.A. 2C:1-6(d) when the complaint charg- 
ing an indictable offense is filed (not when the in- 
dictment is found), and it may be downgraded at any 
time if the original filing was within the time appli- 
cable to it; nothing in this record suggests that the 
indictable offense (theft by deception of over $500) 
was charged here to avoid the one-year statute of lim- 
itations on the disorderly persons offense (of under 
$200) to which it was downgraded. State v. Stern. 
MOEN Toco ait oralataraolelinratons baraLeae re 179 
The six-month period of limitations in N.J.S.A. 
12A:6-111 for “actions under this chapter” does not 
apply to a creditor of the bulk transferor seeking 
payment from an escrow established pursuant to 
12A:6-106(2). Carpenter, Bennett & Morrissey v. 
OE OS ies 5 Diora aes Raa w als vakanc ee ewe ees 264 
The insured’s demand for arbitration under the un- 
insured motorist clause in their policy is not time 
barred, because the six-year statute of limitations did 
not commence on the date of their accident with a 





cab owned by a self-insured company that went 
bankrupt after they filed a timely suit against it, but 
when their insurer subsequently denied their unin- 
ag motorist claim. Allstate Ins. Co. v. Altman. oo 

Ciassifying plaintiffs’ amended claim for the wife’s 
own injuries (which had been inadvertently omitted 
from the timely complaint for the husband’ s injuries 
and the wife’s per quod claim) as “germane’ ’ (enti- 
tling her to relation back) or “different” (within the 
court’s discretion) under R. 4:9-3 is difficult and un- 
necessary; a new and different claim may properly 
relate back after the statute of limitations has run 
where, as here, the defendant is chargeable with rea- 
sonable anticipation from the outset of the controver- 
sy that it was likely that the claim would be made. 
Wimmer v. Coombs. App. Div. ................-6- 395 


A commercial buyer (Santor distinguished) seeking 
damages for economic loss resulting from the pur- 
chase of defective goods may recover from an imme- 
diate seller and a remote supplier in a distributive 
chain for breach of warranty under the Uniform 
Commercial Code, but not instruct liability or negli- 
gence (the buyer need not establish: privity with the 
remote supplier to maintain an action for breach of 
express or implied warranties); accordingly, the four- 
year period of limitations provided by the UCC, not 
the six-year general statute of limitations, determines 
the time within which such an action must be com- 
menced, and this action is time-barred. Spring Mo- 
tors Distributors, Inc. v. Ford Motor Co. Supreme 
are evetates saree reas eR oo Jee cee 493 

Defendant’s receipt of numerous overpayments for 
financial assistance and medical treatment from 1974 
to 1983 by false representations was a “continuing 
course of conduct” under N.J.S.A. 2C:1-6(c) and the 
State is not barred by the statute of limitations from 
prosecuting any part of the indictment. State v. 
EUBON. PMRW DEW 6: oia sic Wels thw se aed oc waren sine oe niaa 643 

Actions instituted against the Unsatisfied Claim 
and Judgment Fund to recover PIP benefits must be 
brought within the time periods mandated by the No 
Fault Law; here, although plaintiff's complaint was 
filed out of time, the record presents substantial ques- 
tions with respect to whether defendants should be 
equitably estopped from claiming the benefit of the 
limitations period of N.J.S.A. 39:6A-13.1(a), and the. 
matter is remanded for a full exploration of the fac- 
tual issues presented. Garcia v. Snedeker. App. Div. 
ia Sarereraia arate ielete Salata Dia oh rerclamnrelotaatnied Sse CO ERE 671 


LIS PENDENS 


The complaint for specific performance, the notice 
of appeal and the two notices of lis pendens were ab- 
solutely privileged from plaintiffs action for slander 
of title. Lone v. Brown. App. Div.................. 657 


LOCAL BUDGETS 


The Freeholders must provide resources to both the 
office of the Superintendent of Elections and the 
Board of Elections, and it must be done in com- 
pliance with the requirements of the Local Budget 
ig Trainor v. Burlington Cty. Freeholders. Law 

Bo aig a NC aR EO area eR ale eee 640 


LOCAL FISCAL AFFAIRS LAW 


An investigation into the affairs of a local unit of 
government is not limited to allegations of unlawful 
expenditures of public funds but may probe the pro- 
tean forms that governmental corruption or misman- 
agement may assume. In re Application of Burling- 
ton Cty. Freeholders. Supreme Ct................. 698 

A prima facie case of serious misconduct had been 
established by the board of freeholder’s resolution 
and the judge did not abuse his discretion in ordering 
an investigation; the sheriff's counter-affidavit only 
contradicted the allegations of the mismanagement 
and abuse of personnel and did not destroy them, 
and the judicial exercise of discretion in favor of an 
investigation doubtless will clear the air whenever al- 
legations of this kind are made. In re Application of 
Burlington Cty. Freeholders. Supreme Ct. ........ 698 

The Public Advocate is authorized to conduct an 
investigation under N.J.S.A. 40A:5-22 if asked by a 
judge of the Superior Court, although it is suggested 
that they both might wish to reconsider that decision 
here in light of changed circumstances. In re Appli- 
cation of Burlington Cty. Freeholders. Supreme Ct. 
SS. Gare AGS a iAEs ea ORNS AIOE ae EAR eat ale’ h-o'o bs Gao 698 


LONGSHOREMEN’S AND HARBOR 
WORKERS’ COMPENSATION ACT 


Maritime law, offshore drilling. Herb’s Welding, 
Inc. v. Gray. US. Rimmel... , «scaa oe vacase ce 551 


MALPRACTICE 

Members of the bar should understand that adver- 
saries might reasonably rely on representations made 
to them, and thus a duty to the adversary can arise, 
a breach of which (here, an alleged misrepresentation 
that a matter had been adjourned) can render the at- 
torney liable to the adversary for all or part of a 
claim advanced by the adversary’s former client in a 
malpractice action. Malewich v. Zacharias. App. Div. 


MANSLAUGHTER 

Powell was based on the fact that the defendant 
had requested a manslaughter charge in his murder 
trial, and its dictum was limited to the duty of a trial 
court where no such request is made but the facts 
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MANSLAUGHTER—Continued 


clearly indicate the possibility that the crime was 
manslaughter; Powell nowhere implies that, whenev- 
er there is a prosecution for murder, a manslaughter 
charge must automatically be given and, since there 
was no “clear indication” of manslaughter here and 
defendant did not request such a charge at trial, his 
conviction for second-degree murder is reinstated. 
State v. Choice. Supreme Court 197 

The trial judge departed from the language of the 
model jury charge (which, although not referring to 
the burden of proof, correctly states the rule) and in- 
correctly charged that, to find defendant (who was 
charged with murder) guilty of provocation/passion 
manslaughter, the jury had to be convinced beyond a 
reasonable doubt that he had acted under the stress 
of reasonable provocation; where, as here, there is ev- 
idence of those mitigating facts, the judge must in- 
struct the jury that it is the State’s burden to prove 
beyond a reasonable doubt that the defendant had 
not acted in the heat of passion on reasonable provo- 
cation. State v. Grunow. App. Div. ............... 765 

In cases of assaultive criminal homicide, N.J.S.A. 
2C:11-4(b)(2) is available to reduce both murder and 
aggravated manslaughter to provocation/passion 
manslaughter. State v. Grunow. App. Div......... 765 


MARIJUANA 

The trial court’s denial of the State’s motion to 
strike defendant’s “medical necessity” defense as a 
matter of law is affirmed, but if defendant is acquit- 
ted of possessing more than 25 grams of marijuana 
on that defense his continued use of it to ease the 
pain caused by the disabling spasticity associated 
with being a quadriplegic will be justifiable pursuant 
to N.J.S.A. 2C:2-3 only until either the CDS Thera- 
peutic Research Act makes marijuana, or the U.S. 
Dept. of Health makes TCH, available to him. State 
Wy, SHIR DIN ooo wigs cae ouicn alse dceysaseoniens 185 


MARITIME LAW 

Longshoremen’s And Harbor Workers’ Compensa- 
tion Act, offshore drilling. Herb’s Welding, Inc. v. 
Gray ATS Supreme Cbs o.oo owe 6 soe gntine esau Sa 551 


MASS TRANSIT 

Labor Law, Urban Mass Transportation Act, Fair 
Labor Standards Act. Garcia v. San Antonio Metro- 
politan Transit Authority. U.S. Supreme Ct. ...... 332 


MATRIMONIAL LAW 


Lawyers Cannot Live by Results Alone, by David 
Pl EE a aS ow gle oisieas eo eke Gre mimuermenicectond 9 

A case should not be decided merely on the basis of 
conflicting affidavits, and the evidence presented in 
the proceeding below was not the type from which it 
could be clearly and convincingly demonstrated that 
reinstating plaintiff's minimal visitation rights 
would cause physical or emotional harm to his 17- 
year-old son; on remand, the trial judge should ex- 
plore at a plenary hearing (among other things) 
whether the lack of past visitation and the son’s de- 
sire not to see his natural father are attributable to 
his mother and stepfather. Wilke v. Culp. App. Div. 
Se Me ret eee cate Ne Sn ieee 54 


The trial court correctly asserted jurisdiction over 
the trustee (a New York resident) here, where the 
corpus of the trust established by plaintiff, naming 
the two children of the marriage the beneficiaries, is 
in New Jersey and the children were removed from 
New Jersey to Oklahoma by plaintiff while a custody 
determination was pending in violation of N.J.S.A. 
9:2-2: however, the extraordinary relief of sequestra- 
tion of the trust property to compel the appearance of 
plaintiff before the New Jersey court should not be 
granted without a plenary hearing to establish a fac- 
tual basis for it. Stern v. Stern. App.Div. .......... 60 

To establish sufficient “cause” for a removal from 
New Jersey when it is challenged under N.J.S.A. 9:2- 
2, the custodial parent initially must show that there 
would be a real advantage to that parent and that 
the move would not be inimical to the best interests 
of the children; if those threshold requirements are 
established, the court should consider the move’s ef- 
fect on the general quality of life of both the custo- 
dial parent and the children, the integrity of both 
parents’ motives in the matter, and whether a realis- 
tic and reasonable visitation schedule with the non- 
custodial parent can be reached; there, the burden is 
on the noncustodial parent to come forward with evi- 
dence that the children’s relationship with that par- 
ent would be adversely changed or curtailed and, if 
that is shown, the court should require a very sub- 
stantial or compelling showing of advantage by the 
custodial parent before allowing the move. Cooper v. 


CARBOP TOE MRINO ED: oso ies'os cca soon eden s ee cose tae 77 
Domestic Relations Orders And Qualified Retire- 
ment Plans, by Kenneth S. Apfel................. 113 


The restrictions in Grange are not applicable to 
this case, and the court has the jurisdiction and au- 
thority to order pendente lite support payable from 
interest accumulations of otherwise equitably distrib- 
utable assets when no other source of support is 
available. Samuelson v. Samuelson. Ch. Div. ..... 285 

Generally, litigants should be held to their stipula- 
tions and the consequences thereof—the rare in- 
stances that would justify a court’s rejection of a 
stipulation are not delineated today; assuming, with- 
out deciding, that the trial court was on sound 
ground here in determining that it would not follow 





the parties’ stipulation as to the value of certain 
property for equitable distribution purposes, it should 
have afforded the parties a hearing on the value of 
the property before announcing its determination, 
and the cause is remanded for a plenary hearing. 
Negrotti v. Negrotti. Supreme Ct. ................ 317 

A pension plan that was not vested when the com- 
plaint for divorce was filed but became vested before 
trial is an asset subject to equitable distribution. 
Trembulak v. Trembulak. Law Div. .............. 357 

“Reimbursement alimony” is neither alimony nor 
an equitably distributed marital asset; here, where 
the judgment of divorce had awarded the wife 
$46,706 to reimburse her for the financial contribu- 
tions she had made to the husband’s professional ed- 
ucation, and the husband (because there were no 
marital assets) was permitted to pay that in monthly 
payments of $1,500, those payments should not cease 
upon her remarriage. Reiss v. Reiss. Ch. Div. ..... 589 

An award of counsel fees for services rendered 
prior to the commencement of a matrimonial action 
(now a civil family action) that are reasonably relat- 
ed to the relief sought in the action is in accord with 
the intended purpose of R. 4:42-9(a)(1) and in conform- 
ity with New Jersey practice; the trial court’s denial 
of plaintiff's application here, because the fees were 
incurred for negotiating a comprehensive settlement 
agreement before the divorce complaint was filed, 
was an erroneous exercise of its discretion. Jobe v. 
USE SABER 3 osgrsic in Ss tesicissnsaanais se assetaisors ours n einen 365 

Since plaintiff has not acquired any rights in the 
noncontributory pension plan because he has not yet 
been employed for the requisite ten years, his interest 
in the pension does not constitute a property right 
acquired during the marriage and should not have 
been considered eligible for equitable distribution; 
however, on remand, it may be entitled to some con- 
sideration in the assessment of plaintiff's overall fi- 
nancial position. Barba v. Barba. App. Div. ...... 420 


In some circumstances, including where (as here) 
the marital relationship had deteriorated to the brink 
of an indefinite separation or suit for divorce, a re- 
conciliation agreement will be enforced if it is fair 
and equitable; on remand, the trial judge must de- 
termine whether the parties intended that defend- 
ant’s sole ownership of the marital home, after plain- 
tiff had deeded his interest to her upon her promise 
to resume cohabitation and abandon her plan to di- 
vorce him, would be unconditional, and whether the 
agreement was fair and equitable. Nicholson v. Ni- 
CHOMGON, FUDD: WOIV hes SEES iv och os eh oe ak 777 


MAYORS 


The mayor in this township with a mayor-council 
form of government does not have authority under 
N.J.S.A. 40:69A-41(a) to line veto portions of an ordi- 
igi Robertson v. Washington Tp. Council. Law 

lv 746 


MEADOWLANDS 


Since the major issue here is whether the 19-month 
moratorium on real estate development imposed by 
the Hackensack Meadowlands Development Com- 
mission constituted a public taking of property for 
which just compensation must be paid, the case 
should be considered one of inverse condemnation 
and litigated in the Law Division. Schiavone Constr. 


Co. v. Hackensack Meadowlands Development 
Comm'n. Supreme'Ct. 2.25 o's. cccccce ccc cecc cece 205 
MEDICAID 


Hospitals, inpatient coverage, discrimination, han- 
dicapped, Rehabilitation Act. Alexander, Governor of 
Tennessee v. Choate. U.S. Supreme Ct. ........... 149 


MEDICAID FRAUD 


Defendant’s receipt of numerous overpayments for 
financial assistance and medical treatment from 1974 
to 1983 by false representations was a “continuing 
course of conduct” under N.J.S.A. 2C:1-6(c) and the 
State is not barred by the statute of limitations from 
prosecuting any part of the indictment. State v. 
EM ARTN WU Eo, Faia ie ccave cere arglaeve aie a Gave ake bale are 645 


MEDICAL MALPRACTICE 


Whether plaintiff is charging defendant, a medical 
consultant for the Commission for Visually Impaired 
who gave an opinion of plaintiff based on his record 
without an examination of him, with medical mal- 
practice or with negligence in the sense of an ordi- 
nary violation of a duty without the physician-pa- 
tient relationship, his complaint was _ properly 
dismissed; defendant’s duty was to the Commission, 
not to plaintiff. Ryans v. Lowell. App. Div. ....... 153 

Misdiagnosis (here, of plaintiffs’ newborn son’s 
fatal intestinal obstruction) cannot be equated with 
observing an injury under Portee v. Jaffee because 
the critical element of the sensory perception of a 
shocking event is not present; the emotional-damage 
claim of plaintiffs’ suit is dismissed. Lindenmuth v. 
BING TBWPNG, 5 lok sna CeoGae ieee ae 155 


MEDICAL NECESSITY 


The trial court’s denial of the State’s motion to 
strike defendant’s “medical necessity” defense as a 
matter of law is affirmed, but if defendant is acquit- 
ted of possessing more than 25 grams of marijuana 
on that defense his continued use of it to ease the 
pain caused by the disabling spasticity associated 
with being a quadriplegic will be justifiable pursuant 
to N.J.S.A. 2C:2-3 only until either the CDS Thera- 





peutic Research Act makes marijuana, or the U.S. 
Dept. of Health makes TCH, available to him. State 
VeRete ADD: DIV. cca cairn gs Pesos ven eaealee 185 


MEDICAL TREATMENT 


Life-sustaining treatment may be withheld or 
withdrawn from elderly, incompetent nursing-home 
residents with severe and permanent mental impair- 
ments and a life expectancy of approximately one 
year or less when it is clear that patient would have 
refused the treatment under the circumstances or 
when either of two “best interests” tests is satisfied: 
the limited-objective test, where there is some trust- 
worthy evidence that the patient would have refused 
the treatment and it would merely prolong his suffer- 
ing, and the pure-objective test, where there is no ev- 
idence of his wishes but the treatment would be in- 
humane; the guardian appointed to make the 
decision should notify the Ombudsman for the Insti- 
tutionalized Elderly to investigate a contemplated 
withholding or withdrawal, and the treatment may 
be withheld or withdrawn if they, the physicians and 
(if the objective tests are being used) the patient’s 
family concur. In re Conroy. Supreme Ct.......... 225 

The right to self-determination ordinarily out- 
weighs any countervailing state interests, and com- 
petent persons are generally permitted to refuse med- 
ical treatment even at the risk of death; if competent 
to make the decision and resolute in her determina- 
tion, Conroy could have chosen to have her naso- 


MEDICARE 

Malpractice rule, insurance. Abington Memorial 
Hospital v. Heckler. 3d Cir. ..................-05- 193 
MERGER 


The two convictions for possession without a per- 
mit of each of the two handguns should be merged, 
and the two convictions for possession of each of the 
two guns for unlawful purposes should be merged, 
but the possession-without-a-permit offense (a crime 
of the third degree) is not an included offense of pos- 
session for unlawful purposes (a crime of the second 
degree) and should not be merged into the greater of- 
fense. State v. Latimor. App. Div. ................ 105 

Where evidence of more than one set of elements 
can support a guilty verdict for the same crime, the 
trial judge should think twice before limiting the jury 
to a single guilty verdict for the crime—the safest 
course is to have the jury return a verdict on each set 
of elements; here, where the trial court kept the jury 
from finding appellant guilty of purposeful or know- 
ing murder once it had found him guilty of felony 
murder, it was plain error to sentence him to a con- 
secutive term for armed robbery because that offense 
merged with the felony murder. State v. Arriagas. 
RGA: ADA 5 as Patesora 318 ota Sie we. Sala a Gasl Dhvia aha vie a Seals Dk 516 


MILITARY COMPENSATION 


The sole and exclusive remedy against the State for 
an injury, disease or disability incurred by a member 
of the national guard in the line of duty is that af- 
forded in the military compensation law, although a 
member may sue a fellow member of the militia for 
injuries, sustained in the line of duty, attributable to 
that fellow member’s negligence (unless the defend- 
ant was complying with a lawful order); the Legisla- 
ture is invited to consider the seemingly anomalous 
and conflicting policies resulting from the retention 
of the military compensation law and the elimination 
in the Tort Claims Act of immunity for members of 
the military. Phillips v. N.J. Dept. of Defense. Su- 
WONG CES ie sia 5.5 ceo ibidp os cone ORE Be ee 165 

Contested matters before the Department of De- 
fense are subject to hearings before an ALJ in the 
absence of a determination by the chief of staff to 
hear the matter directly. Phillips v. N.J. Dept. of De- 
TANGO: URONIC COL, «5 «fences ses bbe ep onee sana ee 165 


MINIBIKES 

The important criteria in resolving the question of 
whether the infant plaintiff is entitled under the No 
Fault Law as a pedestrian to PIP benefits from the 
insurer of the car that hit him on a public street are 
that the minibike he was riding at the time was cap- 
able of traveling 30 to 40 miles per hour and could 
not be propelled other than by a motor; the trial 
court’s finding that he was therefore not a pedestrian 
is amply supported by the proofs and is consistent 
with Laino and McKenna. Lane v. Prudential Proper- 
ty and Casualty Ins. Co. App. Div. ................ 65 


MINING 


Federal Land Policy and Management Act, filing, 
abandonment. U.S. v. Locke. U.S. Supreme Ct. ... 708 


MOTOR VEHICLES 
Statewide Rules Governing Automobile Arbitration 
2 


Search and seizure, evidence, controlled dangerous 
substances. United States v. Johns. U.S. Supreme Ct. 
EO ARO OE A Tea Cen ERONA SES 271 

Since the holding in Berkemer v. McCarty, 104 
S.Ct. 3138 (July 2, 1984), that Miranda applies when 
a person is subjected to custodial interrogation “re- 
gardless of the nature or severity of the offense” is a 
new principle of law in New Jersey (Macuk had held 
that, absent a contrary indication by the U.S. Su- 
preme Ct., Miranda rules were inapplicable to motor 
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MOTOR VEHICLES—Continued 


vehicle violations) it is given prospective application 
only; even if it applied to this case, defendant’s 
statements at the scene of the stop before being 
placed under arrest for drunk driving would still be 
admissible because Berkemer held that a person tem- 
porarily detained for an ordinary traffic stop, analo- 
gous to a “Terry stop,” is not “in custody”. for Mi- 
randa purposes. State v. Vega. Law Div. ......... 349 

Under N.J.S.A. 2C:12-1(b)(1) any method of reck- 
lessly causing a serious bodily injury constitutes an 
aggravated assault, and the count of the indictment 
charging defendant with aggravated assault with a 
pickup truck on a passenger in another motor vehicle 
should not have been dismissed as a matter of law; 
however, the other counts, charging him with the 
fourth-degree offense of recklessly causing bodily in- 
jury with a “deadly weapon” under 12-1(b)(3) were 
properly dismissed because 39:4-96 and -97 provide 
the means for prosecuting careless and reckless driv- 
ing, distinguishing motor vehicles from other instru- 
ments that could be considered deadly weapons 


under 2C:11-1(c). State v. Parker. App. Div. ....... 413 
Can a Violator of R. 39:3-13 Be Fined Under R. 
39:3-10?, by Arthur Jay Silverstein ............... 577 
Drugs, search and seizure, investigative stop. Unit- 
ed States v. Sharpe. U.S. Supreme Ct. ............ 678 
Radar Defense, by Bruce F. Bogner ............ 760 


The Law Division judge properly permitted a com- 
plaint filed in the municipal court under N.J.S.A. 
39:4-88(a) for driving on the wrong side of the road to 
be amended on defendant’s trial de novo on appeal to 
charge improper passing, a violation of 39:4-85; how- 
ever, since the latter carries a penalty of four points 
and the former only two, upon conviction defendant 
could be assessed only two penalty points. State v. 


BEANO ROOEMIAY:  ciciny's-s.5 vias diss Rete ne bieiete's «9b ORAS 776 
MUNICIPALITIES 

Justice Clifford Addresses Municipal Court Judges 
Fo RE SRB ie a re ea lads gin chore ee ee ee 105 


The tax collector is an officer, not an employee of 
the municipality, and the regulation of office days, 
except in certain months as provided in N.J.S.A. 54:4- 
72, and of office hours at all times is the prerogative 
of the tax collector, not of the governing body. Van 
Allen v. Bass River Tp. Law Div.................. 153 

N.J.S.A. 54:4-5, which for 60 years provided a re- 
bate of a portion of a municipality’s share of county 
taxes if it was in a first-class county and had 200 or 
more acres of land used and occupied by a state or 
county institution, is not unconstitutional special leg- 
islation although 54:4-5.2 (the supplement foreclosing 
rebates for any municipality that had not received 
one prior to Sept. 22, 1980) is and must be severed. 
Mahwah Tp. v. Bergen Cty. Bd. of Taxation. Su- 
ON ie oe ee Hoe ae ca aes 175 

The Tax Court erred in its determination that state- 
owned property cannot be considered in the calcula- 
tion for a county tax rebate; payments made under 
N.J.S.A. 54:4-2.2a, the in-lieu payments act, will not 
preclude a rebate under N.J.S.A. 54:4-5. Mahwah Tp. 
v. Bergen Cty. Bd. of Taxation. Supreme Ct. 
NU PRN eerie Fue acl iach Ge ack Ge AE 175 

The power to construct a public improvement does 
not of itself confer the power to levy assessments to 
pay for it, and the general language in N.J.S.A. 
40:63-7 is not an adequate basis on which to assess 
the cost of construction against the initial users of 
the proposed sewer system in an area of the town 
subject to tidal flooding; the matter is remanded to 
the township committee either to establish a munici- 
pal utilities authority or to assess all or a portion of 
the unreimbursed costs of the system as a local or 
general improvement. Meglino v. Eagleswood Tp. 
TUTTE CT: LE RS RS ea 241 


The ordinance providing for the appointment of 
two detectives to the police force by the chief of police 
with the approval of the governing body does not vio- 
late the 1981 amendment to N.J.S.A. 40A:14-118; the 
power to appoint and promote remains with the gov- 
erning body. Falcone v. DeFuria. App. Div........ 305 

The 20-year lease challenged here is not a guise by 
which the municipality undertook to guarantee the 
volunteer fire company’s contemplated mortgage debt 
or to avoid bonding a necessary improvement; it is a 
valid lease statutorily permitted and, even if its effect 
were considered an indirect extension of municipal 
credit, it is not unconstitutional because it primarily 
serves a public purpose. D’Ercole v. Norwood Bor- 
NECN AN ek ce Nee a acpi ale ve 4's oa sianerara olor Waele 328 

The standard of review for a municipal governing 
body when it reviews the decision of a local rent con- 
trol board is analogous to its review of the actions of 
a board of adjustment: a de novo review based on the 
record; that is, the governing body must determine 
the application for a rent increase anew, based on the 
record made before the rent control board. Reid v. 
RSAGIGE AW IA EM, occa oak uss s casveassepeces 364 

Defendant’s ordinance banning overnight on-street 
parking is a valid exercise of the police power. Spring 
Lake Hotel and Guest House Ass’n v. Spring Lake. 
MEN os ene Sansa ae caus tue teaaln ates 674 

It would be patently unfair for the municipality to 
have allowed the contractor to perform $280,000 extra 
work and then engaged in the lengthy arbitration 
proceeding, with the disputed amount held in escrow, 
only to raise, when the award was to be confirmed, 
the requirement of Local Finance Board regulations 
that no payment can be made unless a change order 
has been authorized by the governing body, and the 








municipality is estopped from claiming that it did not 
implicitly represent that payment would be forthcom- 
ing if arbitration resulted in an award to the contrac- 
tor; although not to be considered precedent for 
avoiding N.J.A.C. 5:30-14.4 (f) 3ii, the governing body 
can now authorize by resolution an amendment to 
the contract to implement the award. Jefferson Tp. v. 
Toro Development Corp. App. Div. ............... 740 

The position of “attorney for the township council” 
created by the council in this township with a mayor- 
council form of government is not authorized by law 
and would be an unlawful divestiture of the functions 
of the statutorily required township attorney. Robert- 
son v. Washington Tp. Council. Law Div.......... 746 


MUNICIPAL LAND USE 


Subdivision approval for a residential building lot 
may not be conditioned on reserving adjoining or 
nearby land for a particular use (here, agriculture), 
precluding any other use permitted by ordinance or 
by variance. Grand Land Co. v. Bethlehem Tp. App. 
DIY Fo RE cise Gaia dsl SEE ee eh Fae 36 

Defendants (the township planning board and its 
members) delayed and denied plaintiff's site plan ap- 
proval (to develop his land for townhouses) with ma- 
licious intent; their flagrant violations of the Munici- 
pal Land Use Act constituted §1983 violations, and 
plaintiff is entitled to compensatory and punitive 
damages. Anastasio v. West Orange Planning Bd. 
NEV UBER a Pind ie asia ais dub wosrwieios Ae aig Oke See OR 37 

Provided the procedures outlined in this opinion for 
a hearing and judicial review (similar to those that 
govern the approval of proposed settlements of class 
actions in the federal courts) are followed, the court 
has the power to issue a judgment of compliance 
(with a six-year res judicata effect) based on a set- 
tlement negotiated between parties to Mt. Laurel lit- 
igation that will be binding on non-parties, including 
those with pending actions (such as the objector here, 
a developer who would then not be in a position to 
“succeed” in his Mt. Laurel action and hence could 
not seek a builder’s remedy). Morris Cty. Fair Hous- 
ing Council v. Boonton Tp. Law Div. ............. 208 

A municipal planning board confronted with an 
application for planned development must have more 
flexibility and power than a board dealing with a 
routine site plan application, and the zoning ordi- 
nance providing for planned development of the 
township’s water front is neither an unconstitutional 
delegation of power nor void for vagueness. Zanin v. 
Iacono. Law Div... : ...065 saves 3 oes ga 60 Pets cise 340 


Under the particular circumstances here, where 
there were practical problems by virtue of the “excep- 
tional situation or condition” of the property, the 
trial judge correctly concluded that deviations from 
the bulk requirements of the ordinance were included 
in the grant of the variance for a parking lot for pa- 
trons of a funeral home in a heavily trafficked area. 
O’Donnell v. Koch. App. Div. .................... 140 

Because the cable television company was never 
properly served (in this declaratory judgment pro- 
ceeding brought by the township) with the notice of 
motion for a stay of its appeal to the Board of Public 
Utilities from the township’s denial of a variance, it 
was denied the opportunity to oppose the stay, and 
the trial judge erred in granting it; moreover, that ex- 
traordinary equitable remedy should not have been 
granted here because the only “irreparable harm’”’ al- 
leged is “cost”? and the township’s claim that the 
Municipal Land Use Law impliedly repealed the ap- 
peals provision of the Cable Television Act is not 
likely to succeed. Sparta Zoning Bd. of Adjustment v. 
Service Electric Cable Television of N.J., Inc. App. 
LETRA ete ae SRT ert ae ane SRA | PERE OSS er ARON 518 

The governing body of a municipality cannot be its 
planning board under the MLUL, and the existence 
of a separate planning board is necessary before a 
zoning ordinance can be adopted. Baptist Home of 
South Jersey v. Riverton. Law Div................ 735 

An inherently beneficial use (here, a home for the 
elderly that has a certificate of need for its proposed 
expansion) automatically satisfies the positive crite- 
ria for granting a variance, and the negative criteria 
are “substantial” only if they are so heavy that they 
outweigh the positive; this variance must be granted 
because the health care plaintiff provides to South 
Jersey’s elderly Baptists, indigent or otherwise, must 
be given great weight, and traffic problems, appear- 
ance, etc. (which may be alleviated by imposing con- 
ditions) fall far short of outweighing those positive 
criteria. Baptist Home of South Jersey v. Riverton. 
DCT, Le cae RR SS ek Ey eae 9 er a de 735 

The township may not dedicate the remaining va- 
cant land in its business district exclusively to new 
retail uses by an ordinance barring, on the basis of a 
proximity limitation, another permitted (or condi- 
tionally permitted) use—here, gasoline stations, repre- 
sented by the township’s singular stipulation to be 
neither hazardous nor otherwise exceptional; judg- 
ment of unconstitutionality stayed for whatever time 
the trial judge allows defendant to amend its ordi- 
nance. Exxon Co., U.S.A. v. Livingston Tp. App. Div. 


Ce er ie 


MURDER 


Powell was based on the fact that the defendant 
had requested a manslaughter charge in his murder 
trial, and its dictum was limited to the duty of a trial 
court where no such request is made but the facts 
clearly indicate the possibility that the crime was 
manslaughter; Powell nowhere implies that, whenev- 
er there is a prosecution for murder, a manslaughter 








charge must automatically be given and, since there 
was no “clear indication” of manslaughter here and 
defendant did not request such a charge at trial, his 
conviction for second-degree murder is reinstated. 
State v. Choice. Supreme Ct. ................00005 197 

Defendant was properly convicted of homicide on 
the theory that he had beaten and terrorized decedent 
to the point that jumping out of her 11th-floor win- 
dow reasonably appeared to her to be the only way to 
avoid being beaten to death. State v. Lassiter. App. 
DIAG 5a. ae isis ica SAL ee ERA ge Racks ae 360 

The trial judge departed from the language of the 
model jury charge (which, although not referring to 
the burden of proof, correctly states the rule) and in- 
correctly charged that, to find defendant (who was 
charged with murder) guilty of provocation/passion 
manslaughter, the jury had to be convinced beyond a 
reasonable doubt that he had acted under the stress 
of reasonable provocation; where, as here, there is ev- 
idence of those mitigating facts, the judge must in- 
struct the jury that it is the State’s burden to prove 
beyond a reasonable doubt that the defendant had 
not acted in the heat of passion on reasonable provo- 
cation. State v. Grunow. App. Div. ............... 765 


In cases of assaultive criminal homicide, N.J.S.A. 
2C:11-4(b)(2) is available to reduce both murder and 
aggravated manslaughter to provocation/passion 
manslaughter. State v. Grunow. App. Div......... 765 


NAME CHANGE 


Rules of law for changing names cannot be prem- 
ised on unacceptable theories of inequality, and the 
right of a mother to have her child bear her name 
must be recognized as equal to that of the father; the 
mother’s application to change the two-year-old 
child’s surname to her maiden name (which she re- 
sumed upon divorce) is granted here, where the child 
has been almost exclusively in the mother’s custody 
and the father, who objects, was violent and neglect- 
ful while married and now provides no support and 
maintains no contact with his son. In re Rossell. Law 


|) A a eee Sat ASAE OMe at ar Pret ss as! 40 
NEGLIGENCE 

Federal Tort Claims Aci, independent contractors. 
Merklin v. United States. U.S.D.C. ............... 135 


Whether plaintiff is charging defendant, a medical 
consultant for the Commission for Visually Impaired 
who gave an opinion of plaintiff based on his record 
without an examination of him, with medical mal- 
practice or with negligence in the sense of an ordi- 
nary violation of a duty without the physician-pa- 
tient relationship, his complaint was _ properly 
dismissed; defendant’s duty was to the Commission, 
not to plaintiff. Ryans v. Lowell. App. Div. ....... 153 

Roll v. Timberman does not provide police officers 
with blanket immunity for claims based on a negli- 
gently executed pursuit; since summary judgment 
was granted defendant police officers and municipal- 
ities here, the claims against them for wrongful 
death caused by a driver fleeing a high-speed pursuit 
were dismissed without a consideration of whether 
the officers were negligent or whether the municipali- 
ties’ failure to furnish training in high-speed chases 
was “palpably unreasonable” under N.J.S.A. 59:2- 
3(d), and the matter must be remanded. App. Div. 


Be hare as ig a es GTA Nee Eten cians an incon maitre 273 
Section 1983, prisons, liberty interest. Davidson v. 
Wane Bate oink hone Rane eae eae 354 


NO FAULT 

N.J.S.A. 39:6A-2e does not require a specific written 
prescription for attendants, such as is given for med- 
ication, and the care provided in his own apartment 
by attendants and a health-care coordinator for 
plaintiff, whose brain-stem injury in a car accident 
rendered him a quadriplegic with “locked-in syn- 
drome” (maintaining sensation and cognitive ability 
but unable to move or speak), is clearly necessary 
here and compensable under the PIP provisions of 
the No Fault Law. Paul v. Ohio Cas. Ins. Co. Aap. 
WG So oes ore bo ha os AA Wek EON Care aa 

The important criteria in resolving the question of 
whether the infant plaintiff is entitled under the No 
Fault Law as a pedestrian to PIP benefits from the 
insurer of the car that hit him on a public street are 
that the minibike he was riding at the time was ca- 
pable of traveling 30 to 40 miles per hour and could 
not be propelled other than by a motor; the trial 
court’s finding that he was therefore not a pedestri- 
an is amply supported by the proofs and is consistent 
with Laino and McKenna. Lane v. Prudential Proper- 
ty and Casualty Ins. Co. App. Div. ................ 65 

The situation here, where plaintiffs attempted to 
have their timely action for additional PIP benefits 
restored three times and brought the second com- 
plaint six months after the first had been dismissed 
because of failure to answer interrogatories, is sim- 
ilar to that in Zaccardi v. Becker, a medical malprac- 
tice case holding that statutes of limitations will not 
be applied when they unnecessarily sacrifice individ- 
ual justice; a plaintiff desiring to reinstitute an action 
dismissed after the statute of limitations has run 
must move with dispatch—the delay here was not so 
substantial that defendant could have reasonably 
considered the matter closed and no prejudice to it 
can be discerned by allowing the second case. Rivera 
v. Prudential Property and Casualty Ins. Co. App. 
Oe tne ri Rene rin et Ae Ge NAM ae ari aio 
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NO FAULT (Cont’d) 

The waiver-of-appeal provision in the inter-com- 
pany arbitration agreement authorized by N.J.S.A. 
39:6A-11 is valid; such a clear waiver of the right to 
appeal should supersede what might arguably be an 
error of law, and the trial court should not have va- 
cated the arbitrator’s determination that one of two 
possible insurers was 100% liable for PIP payments. 
N.J. Mfrs. Ins. Co. v. Travelers Ins. Co. App. eu 

Even if workers’ compensation benefits are availa- 
ble to the insured, her PIP benefits under the auto- 
mobile liability policy are still primary and must be 
paid when due; Blau has no application here al- 
though, since the PIP carrier has a derivative right 
to pursue the workers’ compensation carrier, it may 
intervene in the pending compensation proceedings 
to protect its interests. Olivero v. N.J. Mfrs. Ins. Co. 
PRIS 5555265 CN aibeCore ne wale ewisia vO eS HES SIS 674 


NONINTERCOURSE ACT 

Indians, possessory rights, preemption, common 
law. County of Oneida, New York v. Oneida Indian 
Nation of New York State. U.S. Supreme Ct....... 549 


NOVATION 

Defendants alleged novation in their counterclaim, 
although not in their answer to this suit on a note, 
and the trial judge properly invoked the concept of 
novation. Lopizzo v. Burke. App. Div. ............ 440 


NUCLEAR POWER 

Nuclear Regulatory Commission, Hobbs Act, feder- 
al jurisdiction, appeals. Florida Power & Light Co. v. 
Lorian, d/b/a Center for Nuclear Responsibility. U.S. 
SRN Oe vo ov eae area suiso senate sega sence 676 


NUISANCES 


N.J.S.A. 2A:171-5.9 merely declares premises on 
which four violations of the Sunday Closing Law 
have occurred, and convictions for those violations 
obtained under 2A:171-5.8, have been a “nuisance”; it 
does not criminalize or penalize the nuisance and 
2C:33-12.1, which authorizes an order closing for up 
to one year premises where a nuisance has been 
maintained, applies only where (as is not the case 
here) a charge was brought and a conviction ob- 
tained for maintaining a nuisance under 2C:33-12 
(the Legislature may amend that section to include 
nuisances under 2A:171-5.9—and may also wish to 
consider whether a parallel problem exists with 24:21- 
35, which declares premises involved with illegal 
drug activity a “common nuisance’). State v. Chan- 
nel Home Centers. App. Div. .................0655 77. 


NURSES 


Where a discharged at-will employee alleges wrong- 
ful discharge on public policy grounds, the trial court 
must, as a matter of law, determine whether public 
policy justified her asserted conduct; summary judg- 
ment was properly granted defendant hospital here 
because, as a matter of law, the ethical considera- 
tions cited by plaintiff do not rise to the level of a 
public policy mandate permitting a registered nurse 
to refuse medical treatment (here, dialysis) to a ter- 
minally ill patient because she believes it threatens 
his human dignity, even where she gives her super- 
iors advance warning. Warthen v. Toms River Com- 
munity Mem. Hosp. App. Div..................... 550 


NURSING HOME RESIDENTS 


The right to self-determination ordinarily out- 
weighs any countervailing state interests, and com- 
petent persons are generally permitted to refuse med- 
ical treatment even at the risk of death; if competent 
to make the decision and resolute in her determina- 
tion, Conroy could have chosen to have her naso- 
gastric tube withdrawn. In re Conroy. Sup. Ct..... 225 

Life-sustaining treatment may be withheld or 
withdrawn from elderly, incompetent nursing-home 
residents with severe and permanent mental impair- 
ments and a life expectancy of approximately one 
year or less when it is clear that patient would have 
refused the treatment under the circumstances or 
when either of two “best interests” tests is satisfied: 
the limited-objective test, where there is some trust- 
worthy evidence that the patient would have refused 
the treatment and it would merely prolong his suffer- 
ing, and the pure-objective test, where there is no ev- 
idence of his wishes but the treatment would be in- 
humane; the guardian appointed to make the deci- 
sion should notify the Ombudsman for the Institu- 
tionalized Elderly to investigate a contemplated 
withholding or withdrawal, and the treatment may 
be withheld or withdrawn if they, the physicians and 
(if the objective tests are being used) the patient’s 


family concur. In re Conroy. Supreme Ct.......... 225 
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Social security, AFDC, income. Heckler, Secretary 


of Health and Human Services v. Turner. U.S. Su- 
IE. 5, dG 0 dhds KN fs EoD dav aR KeOE TASES 448 
OFFICIAL MISCONDUCT 


The use of excessive force in making an arrest con- 
stituted simple assault and also established official 
misconduct in office; while the lesser offense should 
be merged with the greater, defendant’s office as a 
police officer was properly ordered forfeited. State v. 
EAB ID PEIN as ore: soea ls ss oy KISH SEG pina e SS sla bee 266 


PAROLE 

A prosecutor has the right and authority to appeal 
any State Parole Board decision granting parole to a 
state prison inmate. In re Hawley. Supreme Ct. .... 88 

In those few sensitive cases where a prosecutor has 
participated in a Trantino informational hearing, the 
Parole Board is urged to reconsider its policy and, 
upon the prosecutor’s request, state its reasons for 


granting parole. In re Hawley. Supreme Ct......... 88 

Due process, conspiracy. United States v. Muham- 
NYRR cis cs oie g Slats weak e coiaanicts bas aise oie 101 
PATIENTS’ RIGHTS 


The agreement in Goodwin v. Shapiro was in- 
tended to strengthen existing remedies, not to super- 
sede the established rights of patients at the Essex 
County Hospital Center, and it did not take away 
plaintiff's right to bring an action under N.J.S.A. 
30:4-24.2 to challenge the decision of the hospital’s 
medical staff to deprive her of the right to receive 
certain mail. Smith v. Shapiro. App. Div. ......... 210 


PENALTIES 

No cause of action existed at common law against 
the individual defendant, who signed the collective 
bargaining agreement as an agent of the corporation 
that subsequently failed to make payments to the 
pension and welfare funds, and N.J.S.A. 2A:170-90.2, 
a disorderly persons statute that imposes penal sanc- 
tions on employers (including individual officers or 
employees of corporations) who willfully fail or refuse 
to make such agreed-on payments, does not create a 
civil cause of action against such officers or em- 
ployees. Trustees of Local 478 Pension Fund, Int'l 
Brotherhood of Teamsters v. Pirozzi. Law Div. .... 326 


N.J.S.A. 2A:171-5.9 merely declares premises on 
which four violations of the Sunday Closing Law 
have occurred, and convictions for those violations 
have been obtained under 2A:171-5.8, a “nuisance”; it 
does not criminalize or penalize the nuisance and 
2C:33-12.1, which authorizes an order closing for up 
to one year premises where a nuisance has been 
maintained, applies only where (as is not the case 
here) a charge was brought and a conviction ob- 
tained for maintaining a nuisance under 2C:33-12 
(the Legislature may amend that section to include 
nuisances under 2A:171-5.9—and may also wish to 
consider whether a parallel problem exists with 24:21- 
35, which declares premises involved with illegal 
drug activity a “common nuisance’’). State v. Chan- 
nel Home Centers. App. Div. ..................005 773 








PENSIONS 

Conversions of previously vouchered legal services 
into salaried positions, as in this case, do not consti- 
tute “salary adjustments” within the meaning of 
N.J.S.A. 43:15A-6r, and the Board’s refusal to credit 
appellant’s remuneration for his final year of public 
employment is reversed. Hiering v. 8d. of Trustees, 
PERS BO Dr OV «oes s0 Gieinss esis ee vee aatee cere 144 

A pension plan that was not vested when the com- 
plaint for divorce was filed but became vested before 
trial is an asset subject to equitable distribution. 
Trembulak v. Trembulak. Law Div. .............. 357 

Since plaintiff has not acquired any rights in the 
noncontributory pension plan because he has not yet 
been employed for the requisite ten years, his interest 
in the pension does not constitute a property right 
acquired during the marriage and should not have 
been considered eligible for equitable distribution; 
however, on remand, it may be entitled to some con- 
sideration in the assessment of plaintiff's overall fi- 


nancial position. Barba v. Barba. App. Div. ...... 420 
Notice, labor law. Michota v. Anheuser-Busch, Inc. 
60 1k | SMe eee eer ae a Ree NEDA Se to WRN ae 531 


Accrued benefits, ancillary benefits. Hoover, Guy- 
ton and Guyer v. Cumberland, Maryland Area 
Teamsters Pension Fund. 3d Cir.................. 691 

Although the precise cut or scratch cannot be iden- 
tified as to the “time and place in which it occurred,” 
appellant probably contracted the disease that pro- 
duced his disability on the job (collecting refuse, in- 
cluding broken syringes and needles, from physi- 
cians’ offices) by a cut or scratch through which the 
hepatitis “B” virus entered his body, and his applica- 
tion for an accidental disability retirement pension 
should have been granted. Ambrusio v. PERS. App. 


| Uh aR Orpen te Dare ee Sere Saran Anta yeni Rm AIS 776 
PETROLEUM MARKETING PRACTICES ACT 

Franchises. Lugar v. Texaco, Inc. 3d Cir. ....... 531 
PLEA BARGAINS 


The agreement not to testify on behalf of their two 
codefendants that was extracted from the two de- 
fendants who pleaded guilty to the drug charges was 
an inexcusable attempt by the prosecutor to frustrate 
the ends of justice by trying to deprive appellants of 
their constitutional right to compel the attendance of 
witnesses at trial and to elicit testimony on their be- 
half, and it should have been rejected by the judge 
who accepted the plea agreements (and then presided 
over appellants’ trial); however, since appellants did 
not subpoena those two as witnesses, which would 
have required them to assert their reasons for not 
testifying at an Evid. R. 8 hearing, and the trial 
court took no affirmative action to preclude their tes- 
timony, there was no denial of compulsory process 
here. State v. Fort. App. Div. ................2006- 144 


Evid. R. 52(2), which precludes the admission of a 
defendant’s offer, before deciding to proceed to trial, 
to enter a plea agreement, does not prohibit the in- 
troduction of a voluntary statement made during plea 
negotiations, and such a statement is admissible if 
the State satisfies the high standard of proof for the 
waiver of constitutional rights. State v. Boyle. App. 
| LSU ie A eS i RE hot haha SRE Ere ae Berth oa 3): 240 

Defendant’s voluntary statement during negotia- 
tions for a plea agreement that he subsequently ab- 
rogated was properly admitted here, but the court’s 
refusal to instruct the jury to disregard it if they 
found that it was not credible constituted reversible 
error. State v. Boyle. App. Div. ................... 240 

Unless a specific provision of the Code mandates a 
minimum sentence, no period of parole ineligibility 
can be imposed unless the sentencing judge con- 
cludes that the “presumptive term” could be in- 
creased; the statement of reasons must show why the 
aggravating factors substantially outweigh the mit- 
igating factors and why an ineligibility term is being 
imposed even where, as here, the presumptive term is 
not increased because of the terms of a plea bargain. 
mtate s- Guzman Law PVs soccs cise snsceceocenes 621 

Under the singular facts of this case, where de- 
fendant has served his sentence for one of the two 
counts to which he pleaded guilty but successfully 
appealed the other because it had been incorrectly 
considered a violation of N.J.S.A. 2C:14-2a(2) which 
does not require proof of force or coercion when the 
victim is 13-16 and the victim here was 19, the Appel- 
late Division correctly held that that count should be 
remanded for disposition and that the other counts, 
which had been dismissed, could not be reinstated. 
State v. Lightner. Supreme Ct. ................... 657 


POLICE 


The fact that the contract between the city and the 
police officers’ association provided that the salary of 
its president would be paid by the city while he was 
on union business does not justify a conclusion that 
criminal charges arising out of his union activities 
are covered by N.J.S.A. 40A:14-155, and the trial 
court correctly granted the city summary judgment in 
his suit to recover the costs of his defense. Querques 
Visereey CMO AWD. TG. 5 oa iv cs ae cone ceeaecne 398 


POLICE CHIEFS 


Although the amendment containing the severable 
grandfather clause is unconstitutional special legisla- 
tion, the remainder of N.J.S.A. 69A-60.7, which al- 
lows the mayors of cities with a population of over 
150,000 that have adopted the “Mayor-Council Plan 
C” form of government (Newark and Jersey City) to 
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POLICE CHIEFS—Continued 


appoint their police chiefs (rather than having them 
be in the classified civil service) is valid and constitu- 
tional; no municipality is excluded that should be in- 
cluded, and the classification bears a reasonable rela- 
tionship to the act’s purpose: to provide for a police 
chief’s greater cooperation with and accountability to 
the administration of cities of the first class. Newark 
Superior Officers Ass’n v. Newark. Supreme 
POLICE OFFICERS 

The ordinance’s requirement that video-game ar- 
cades with more than 15 machines have security 
guards at especially busy times is a valid exercise ot 
a municipality’s police power, but its requirement 
that only “off-duty police officers” be employed is un- 
reasonable and, therefore, invalid. Bonito v. a 

Due process, administrative law, sick leave. Fra- 
ternal Order of Police, Newark Lodge No. 12 v. New- 
EMT [S02 0) 6 Riga RIE Ss eset Poe 2 ae UNAIDS ARE 79 

Whether the fireman’s rule (denying injured fire- 
fighters and on-duty police officers a cause of action 


’ against the person whose ordinary negligence result- 


ed in the situation that required intervention) applies 
to off-duty police officers depends on whether, in re- 
sponding to a citizen’s call for help, they were acting 
as police officers or as volunteers, if the officer’s re- 


’ sponse here was attended by exposure to a degree of 


personal vulnerability against which he would have 
been protected had he been on duty, he must be re- 


' garded as a volunteer; the evaluation of the reasona- 
' bleness of his conduct must take into account his ac- 
' tual or reasonably perceived obligation to render 
’ assistance even if it meant assuming an undue risk 











of personal injury. Alessio v. Fire & Ice, Inc. App. 
NPR oi Foc oe ea ec COPA TWEE CAO E OH as BG Pe 143 

The use of excessive force in making an arrest con- 
stituted simple assault and also established official 
misconduct in office; while the lesser offense should 
be merged with the greater, defendant’s office as a 
police officer was properly ordered forfeited. State v. 


Lore ADD. DIG si 5 64 ee ee ee Ge 266 
Immunity. Brandon v. Holt, Director of Police for 
the City of Memphis. U.S. Supreme Ct. ........... 272 


Roll v. Timberman does not provide police officers 
with blanket immunity for claims based on a negli- 
gently executed pursuit; since summary judgment 
was granted defendant police officers and municipal- 
ities here, the claims against them for wrongful 
death caused by a driver fleeing a high-speed pursuit 
were dismissed without a consideration of whether 
the officers were negligent or whether the municipali- 
ties’ failure to furnish training in high-speed chases 
was “palpably unreasonable” under N.J.S.A. 59:2- 
3(d), and the matter must be remanded. Smith v. 
PULCIAOR MRNA po gi ct ncn Lata topos cornish assisted alae 273 

The ordinance providing for the appointment of 
two detectives to the police force by the chief of police 
with the approval of the governing body does not vio- 
late the 1981 amendment to N.J.S.A. 40A:14-118; the 
power to appoint and promote remains with the gov- 
erning body..Falcone v. DeFuria. App. Div. ....... 305 

Exempting this former police officer, who carried a 
gun to protect his interests in the distribution of co- 
caine, from the mandatory incarceration required by 
the Graves Act was uncalled for; the prison system 
can provide adequate medical attention for his illness 
and, if segregated confinement is necessary for his 
protection, it will not be so harsh (with TV, books, 
visitors, etc.) as to amount to unconstitutionally cruel 
and unusual punishment. State v. Muessig. App. Div. 

ae ca eae Rot A gs cary th gt afresh ers 306 

The olfactory expert’s opinion for the defense that 
the police officers’ ability to smell the marijuana they 
found in defendants’ car was questionable does not 
constitute a sufficient basis for the entry of so drastic 


an order as this one, requiring the officers to submit, 


to tests and experiments that would unnecessarily 
impose on their time; there is no corresponding bene- 
fit to defendants that cannot be obtained as well 
without the officers’ participation. State v. Rasch. 
TONES CE A gee INS Sead ee 700 

Whatever the label one attaches to the tavern keep- 
er’s actions or failure to act in causing or allowing 
intoxicated patrons to reach a state where police in- 
tervention was required—be it “negligence,” “wilful 
or wanton misconduct,” or a violation of an ABC 
regulation that a licensee not permit a brawl on the 
licensed premises—public policy bars the police offic- 
ers called to quell the disturbance, who were injured 
in the brawl, from an actionable remedy against the 
tavern keeper. Entwistle v. Draves. App. Div...... 745 


PREEMPTION 

A sufficient interrelationship exists between the 
federal Age Discrimination in Employment Act and 
the New Jersey Law Against Discrimination so that 
preemption of the state statute by the Employee Re- 
tirement Income Security Act would impair the fed- 
eral (Shaw distinguished) and plaintiffs’ case alleg- 
ing age discrimination in termination benefits under 
N.J.S.A. 10:5-1 et seq. is thus exempt from preemp- 
tion by ERISA. Nolan v. Otis Elevator Co. App. oe: 

The municipality is not precluded by state or feder- 
al law from prohibiting the placing of PCBs in areas 
of the municipality designated as environmentally 
sensitive. Rollins Environmental Services (NJ), Inc. 
Be Pe EG i SR BOT Oe Oe PRM eI er 327 

Indians, Nonintercourse Act, possessory rights, 





common law. County of Oneida, New York v. Oneida 
Indian Nation of New York State. U.S. Supreme Ct. 
549 


PREJUDGMENT INTEREST 


The circumstances here, where the court ordered a 
four-month stay of this asbestos products-liability 
case because Johns-Manville, a co-defendant, had 
filed for bankruptcy, presented a sufficiently ‘“excep- 
tional case” to warrant the court’s exercise of its dis- 
cretion not to allow prejudgment interest for those 
four months; nothing in R. 4:42-11(b) or appellate de- 
cisions supports the conclusion that the suspension 
of prejudgment interest can arise only through some 
fault of plaintiff and, to the extent that Quinones v. 
Paterson Boys Club stands for that proposition, it is 
overruled. Dall’Ava v. H.W. Porter Co. App. Div. .. 645 


PREJUDICE 

Although it would have been desirable for the trial 
court to have acceded to defendant’s request to sub- 
mit specific questions on ethnic prejudice to the pros- 
pective jurors, its refusal to do so did not constitute a 
mistaken exercise of discretion in the circumstances 
of this case; defendant’s Jamaican accent neither 
constituted a “special circumstance” giving rise to a 
violation of due process nor created a “reasonable 
possibility” of prejudicial influence on the jury. State 
v. Anderson. App. Div...............0ccc cece ee eee 303 


PRESUMPTIONS 


The. absence of a required permit is an essentiai 
element of a weapons offense as defined in N.J.S.A. 
2C:39-5 and, once possession of a weapon is shown 
and an accused fails to come forward with evidence 
of a permit, the State may employ the statutory pre- 
sumption of 2C:39-2 to establish its absence; however, 
the jury should be instructed that, although such a 
statute authorizes the inference that there is no per- 
mit, the ultimate burden of persuasion rests on the 
State, with the jury being at liberty to find the ulti- 
mate fact one way or the other. State v. Ingram. Su- 
DIGIC Obie 5 3565s ee pepe pwnerspOe Sear obs eat ey 504 


PRISONS 


Section 1983, negligence, liberty interest. Davidson 
V2 © Asan: BAO ea See nets crete oo Deas 
Freedom of religion. Cole v. Flick. 3d Cir........ 


PRIVACY 
Evidence, search and seizure, surgery. Winston, 
Sheriff v. Lee. U.S. Supreme Ct. .................. 677 


PRIVATE PROPERTY 


The accommodation test of Schmid need not be 
considered here because the owners of five office 
buildings in the Meadowlands Corporate Center have 
not devoted their property to any public use (al- 
though the buildings are used by many employees, 
each is there by specific invitation and the general 
public is not invited), and the owners were properly 
granted an injunction barring union organizers from 
distributing leaflets to office workers at building en- 
trances adjacent to employee parking lots (each 
building is on a separate lot having direct access to a 
public roadway); improved property, posted against 
trespassers, need not be fenced in to exclude unwant- 
ed expressional activity. Bellemead Development 
Corp. v. Schneider. App. Div.>. ........0..05 00000 118 


PRIVILEGES AND IMMUNITIES 


Attorneys, bar admissions, residency requirement. 
Supreme Court of New Hampshire v. Piper. U.S. Su- 
DRO sce cd ed oe ae PLOT OD 450 


PRIVITY 


The privity requirement should be abandoned in 
suits brought by a homeowner against a contractor 
for the violation of an implied promise of good 
workmanship and, in the absence of a nonassignabil- 
ity clause in his contract, the contractor who built 
the allegedly defective patio should not be immunized 
from his obligation to have done the work in a non- 
negligent manner simply because the owner for 
whom he did it subsequently sold the house (al- 
though, since the patio is not a vital element of the 
home, the doctrine of implied warranty of habitabili- 
ty is not applicable here); the new owners have made 
a prima facie showing of a cause of action and the 
matter is remanded for trial. Aronsohn v. Mandara. 
CTT ETO ela ghd aR, Se ee A, ae 117 


PROBATION 


Defendant’s service of a term of imprisonment as a 
condition of his probation did not raise any constitu- 
tional bar of double jeopardy against the imposition 
of a further term of imprisonment following a parole 
violation. State v. Franklin. App. Div............. 479 


PRODUCTS LIABILITY 


The mere fact that a machine has been substantial- 
ly altered in a way that relates to its safety after 
leaving the manufacturer’s control will not absolve 
the manufacturer from responsibility for a design de- 
fect that foreseeably contributes to an accident; the 
evidence in this case raised a jury question as to 
whether the original design defect (the lack of a 
safety gate) constituted either the sole or a concur- 
rent or contributing proximate cause of plaintiff's ac- 
cident, and the trial court erred in entering judgment 
for defendant as a matter of law. Soler v. Castmaster, 


Tic, Sipremietote.:, 6 i5.% a ieesana etna ena eae ie 17 
A design defect in a product’s safety feature that 
foreseeably leads to a substantial alteration of that 
feature, increasing the risk of danger, may be a basis 
for strict liability, but the trial court properly dis- 
missed this claim; although plaintiff demonstrated 
that it was objectively foreseeable that substantial 
alteration of the space heater would create the risk of 
injury, reasonable minds could not differ on the issue 
of concurrent proximate cause: his employer’s misuse 
of the heater was the sole, independent cause of the 
accident that caused his injuries. Brown v. U.S. Stove 
ASG cn OUP TONG to ba castncte ase he Raia s woes io so iat we 0 a 85 

A foreseeable user’s knowledge of a danger does 
not eliminate the duty to warn (because the manufac- 
turer has a responsibility to distribute its products 
free from defects) but that preexisting knowledge is a 
factor to be considered by the fact finder in determin- 
ing causation, and it might negate plaintiffs claim 
that the absence of a warning was a proximate cause 
of his accident and injuries. Campos v. The Firestone 
Tire & Rubber Co. Supreme Ct.................555 105 

Rooney v. Federal Press Co. 3d Cir. ............ 199 

Admiralty law, torts. East River Steamship Corp. 
v. Delaval Turbine, Inc. 3d Cir.................... 354 


PROFESSIONALS 


The “informers privilege” has not been and should 
not be extended to encompass those who make com- 
plaints to professional agencies because the underly- 
ing predicates of the privilege do not apply to them; 
all regulated professionals (except attorneys at law) 
have the right to seek redress against one who false- 
ly, maliciously, and without probable cause makes a 
complaint of unprofessional conduct, and a state 
agency charged with the regulation of a profession 
(here, dentistry) does not have the right after the 
conclusion of an investigation (absent a showing of a 
specific need for confidentiality) to withhold from the 
professional whose conduct it has investigated the 
identity of the complainant or the contents of the 
complaint. Grodjesk v. Faghani. App. Div. ....... 482 


PROSECUTORS 


In those few sensitive cases where a prosecutor has 
participated in a Trantino informational hearing, the 
Parole Board is urged to reconsider its policy and, 
upon the prosecutor’s request, state its reasons for 
granting parole. In re Hawley. Supreme Ct......... 88 

A prosecutor has the right and authority to appeal 
any State Parole Board decision granting parole to a 
state prison inmate. In re Hawley. Supreme Ct. 

The agreement not to testify on behalf of their two 
codefendants that was extracted from the two de- 
fendants who pleaded guilty to the drug charges was 
an inexcusable attempt by the prosecutor to frustrate 
the ends of justice by trying to deprive appellants of 
their constitutional right to compel the attendance of 
witnesses at trial and to elicit testimony on their be- 
half, and it should have been rejected by the judge 
who accepted the plea agreements (and then presided 
over appellants’ trial); however, since appellants did 
not subpoena those two as witnesses, which would 
have required them to assert their reasons for not 
testifying at an Evid. R. 8 hearing, and the trial 
court took no affirmative action to preclude their tes- 
timony, there was no denial of compulsory process 
here. State v. Fort. App. Div. ..................... 144 

The county prosecutor may lawfully create supervi- 
sory positions to structure his unclassified staff of 
investigators and grant leaves of absence of members 
of the classified staff of detectives to serve in those 
positions. Zamboni v. Stamler. App. Div. ......... 649 


PSYCHIATRISTS 
Federal jurisdiction, criminal law, experts, insanity 
defense, sentencing. Ake v. Oklahoma. U.S. Supreme 


NOD oe anes sore oye twists Gian ss on eee 447 
PSYCHOLOGISTS 

Experts, evidence, federal procedure. United States 
Ws CMOWIAITASE SACLAY ooo o5 sb ese Shiba Pew Kane vee 351 
PSYCHOLOGY 

Role of Forensic Psychologist in Criminal and Civil 
Law, by Louis B. Schlesinger, Ph.D............... 657 
PTI 


Guideline 3(i) intends a “continuing criminal en- 
terprise” to consist of a course of conduct involving a 
series of transactions continuing over a period of 
time, and its high barrier to PTI admission should 
not be applied to defendants, passengers in a car car- 
rying 85 lbs. of marijuana who have been indicted for 
possession and possession with intent to distribute; 
remanded for reconsideration of their applications. 
State vi Payne, LAW DIV-. 3... .. voesdee cose kee cen 307 


PUBLIC ADVOCATE 

The Public Advocate is authorized to conduct an 
investigation under N.J.S.A. 40A:5-22 if asked by a 
judge of the Superior Court, although it is suggested 
that they both might wish to reconsider that decision 
here in. light of changed circumstances. In re Appli- 
cation, of Burlington Cty. Freeholders. Supreme B3 


PUBLIC EMPLOYEE 
Civil service, discharge, due process. Cleveland 
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PUBLIC EMPLOYMENT 
The Public Employment Relations Commission 
correctly held that, although establishing a sick-leave 
verification policy is a non-negotiable managerial 
prerogative, the question of who pays for the required 
doctors’ reports is severable, and subject to mandato- 
ry negotiation. City of Elizabeth v. Elizabeth Fire Of- 
ficers Ass’n Local 2040, I.A.F.F. App. Div......... 393 
The fact that the contract between the city and the 
police officers’ association provided that the salary of 
its president would be paid by the city while he was 
on union business does not justify a conclusion that 
criminal charges arising out of his union activities 
are covered by N.J.S.A. 40A:14-155, and the trial 
court correctly granted the city summary judgment in 
his suit to recover the costs of his defense. Querques 
v. dersey: City AD pis 5 ns. o.<:00c0 5:6 oie 0 ones esses 398 
Procedures for giving notice that do not substan- 
tially interfere with the managerial prerogative of 
fiscal layoffs are negotiable and arbitrable; here, 
where the agreement did not provide separately for 
notice of proposed reductions in force for economic 
reasons but did provide generally that teachers be 
notified by April 30 of their status for the next school 
year, the arbitration award to the part-time tenured 
teacher who was notified July 1 that her contract 
had been rescinded should allow damages, not for the 
full year (which would eviscerate N.J.S.A. 18A:28-9), 
but for the 61 days of late notice. Old Bridge Bd. of 
Education v. Old Bridge Ed. Ass’n. Supreme Ct. .. 461 
Inasmuch as N.J.S.A. 18A:17-3 does not preempt a 
board of education’s power to grant tenure to school 
custodians after three years of satisfactory perfor- 
mance and inasmuch as a provision in a negotiated 
agreement to that effect advances the primary pur- 
pose of that statute without significantly interfering 
with educational policy, the subject is a proper topic 
for public-sector collective negotiations; the board 
cannot now disavow what it legally negotiated. 
Wright v. East Orange Bd. of Ed. Supreme Ct. .... 629 


PUBLIC OFFICERS 

Retraction will not vitiate the admission of the 
misdemeanor of false swearing and is not a defense 
here to the removal of a chief of police under N.J.S.A. 
2A:81-17.2a3. State v. Bielecki. App. Div. .......... 11 


PUBLIC POLICY 


Where a discharged at-will employee alleges wrong- 
ful discharge on public policy grounds, the trial court 
must, as a matter of law, determine whether public 
policy justified her asserted conduct; summary judg- 
ment was properly granted defendant hospital here 
because, as a matter of law, the ethical considera- 
tions cited by plaintiff do not rise to the level of a 
public policy mandate permitting a registered nurse 
to refuse medical treatment (here, dialysis) to a ter- 
minally ill patient because she believes it threatens 
his human dignity, even where she gives her supe- 
riors advance warning. Warthen v. Toms River 
Community Mem. Hosp. App. Div. ............... 550 


PUBLIC UTILITIES 

Mastrangelo directed only that the evaluation of 
economic factors relevant to specific disposal-site des- 
ignations lies exclusively within the competence of 
BPU; it did not preclude the introduction of material 
information and recommendations from other inter- 
ested state agencies so long as BPU made the ulti- 
mate decision, and the presentation on the remand of 
a proposal for BPU’s consideration by DEP, whose 
function is to guard against the overutilization of 
available disposal capacity, is not a sufficient show- 
ing of irregularity to overturn the presumption favor- 
ing the validity of administrative proceedings. Eliza- 
DGGE Ve Di OO ON pc occ ansa canes e'eieceur a aleve 258 


PUNITIVE DAMAGES 

The means for expediting PIP disputes provided by 
N.J.S.A. 39:6A-13.1, together with the right to interest 
on overdue payments (6A-5c) and the ability to recov- 
er counsel fees under R. 4:42-9(a)(6) if successful in 
the action, should sufficiently guard against situa- 
tions where an injured party is subjected to protract- 
ed aggravated consequences because of an insurer’s 
failure to pay, and the trial court correctly granted 
the carrier’s motion for summary judgment on the 
count for punitive damages. Kubiak v. Allstate Ins. 
CO ARO Ee oo aa a catk cache anieeane sae deee ced 302 


QUIETING TITLE 


A quiet title judgment by default based on a chain 
of title with a gap of over 130 years from a remote 
grantor should not be valid against defendants, not 
named in the first action, who hold adverse interests 
through a misindexed chain of title from the same 
grantor, if plaintiff had actual notice of the adverse 
chain of title or constructive notice apart from the 
title records (e.g., from municipal tax records or from 
development or cultivation at the site). B. and H.S. 
Carn. ¥. Fa. Oe DIG, oo vin cacvccccvecessecesvevs 303 


RACING 

Because payments by racetracks to NJHBPA from 
purse money won by horse owners serve the public 
purpose of aiding New Jersey’s horse owners and 
trainers, and do not involve public funds, N.J.S.A. 
5:5-66 does not violate the state constitution; howev- 
er, the racetrack is not estopped from paying 
NJHMPA less than the statutory maximum. Horse- 
men’s Benevolent and Protective Ass’n, N.J. Div. v. 
Atlantic City Racing Ass’n. Supreme Ct. ......... 349 





New Jersey’s comprehensive policy against all 
forms of gambling except where specifically author- 
ized by the people is clear and long-standing, and in- 
tertrack pari-mutuel betting on simulcast horse rac- 
ing constitutes a new type of gambling as yet 
unapproved by the people; because prior approval 
has not been sought and obtained from the general 
electorate, the Intertrack Wagering Act violates the 
New Jersey Constitution. Atlantic City Racing Ass’n 


v. N.J. Attorney General. Supreme Ct............. 529 
RADAR 
Radar Defense, by Bruce F. Bogner ............ 760 


RAIL PASSENGER SERVICE ACT 


Amtrak, basic agreements, due process. National 
Railroad Passenger Corporation v. Atchison, Topeka 
& Santa Fe Railway Co. U.S. Supreme Ct. ........ 550 


REAL ESTATE 


The privity requirement should be abandoned in 
suits brought by a homeowner against a contractor 
for the violation of an implied promise of good 
workmanship and, in the absence of a nonassignabil- 
ity clause in his contract, the contractor who built 
the allegedly defective patio should not be immunized 
from his obligation to have done the work in a non- 
negligent manner simply because the owner for 
whom he did it subsequently sold the house (al- 
though, since the patio is not a vital element of the 
home, the doctrine of implied warranty of habitabili- 
ty is not applicable here); the new owners have made 
a prima facie showing of a cause of action and the 
matter is remanded for trial. Aronsohn v. Mandara. 
OMG Coto cer ua eaten ee. aa os 117 


Here, where the purchase contract makes no provi- 
sion, the interest earned on an escrowed deposit be- 
longs to the buyer of the cooperative apartment. Jac- 
obs v. Great Pacific Century Corp. Law Div....... 210 


RECALL PETITIONS 

The one-year time limit in N.J.S.A. 40:69A-168 is 
limited to the filing of recall petitions, not their circu- 
lation, and the signatures obtained here during the 
first year of the mayor’s term of office are valid. 
Baker v. Deane. Law Div.....................0000- 61 

The signatures of voters who registered to vote 
after the original recall petition was filed but before 
the amended petition was filed are valid. Baker v. 
BCBNG BW IGS 6.5. os 055508 score sicin'ese:0ien'ss wammvoeorcs 61 


REFERENDUMS 

The 1984 amendment to the Sunday Closing Law, 
which grants to cities of the first class in counties 
where Sunday sales have been banned by county- 
wide referendums at this time, only Jersey City) the 
opportunity to hold a municipal referendum to de- 
termine whether such sales should be permitted in 
that city, is constitutional. Abramowitz v. Kimmel- 
WOT IE So er a sias oo aid ns sida wee na ae ote 678 


REHABILITATION ACT 

Medicaid, hospitals, inpatient coverage, discrimina- 
tion, handicapped. Alexander, Governor of Tennessee 
vy. Create. TI BN GA... nn cae nc tc nccieses 149 


RELIGION 


“Christian Science” is a generic term in that its 
primary significance is the religion founded by Mary 
Baker Eddy, and plaintiffs, whose formal, incorpo- 
rated name is “Church of Christ, Scientist,”’ have no 
right to a monopoly in the name of the religion; the 
changes made by defendants in the name oftheir 
disaffiliated church are sufficient to avoid a potential 
for confusion, and they may use the name “Inde- 
pendent Christian Science Church.” Bd. Dir., First 
Church of Christ, Scientist, in Boston, Mass. v. 
RIN OREN rate n gicie veloc sunid'e Siecle ecaleeetcs 590 


REMEDIES 


Discrimination, sex, constructive discharge, future 
lost earnings. Goss v. Exxon Office Systems Co. 3d Cir. 
wa ricisleges Link See deweeeeshe So ae a7 


REMOVAL 


Retraction will not vitiate the admission of the 
misdemeanor of false swearing and is not a defense 
here to the removal of a chief of police under N.J.S.A. 
2A:81-17.2a3. State v. Bielecki. App. Div. .......... 11 


RENT CONTROL 


Since N.J.S.A. 2A:18-61.31, which prohibits rent 
control boards from using increased costs resulting 
solely from condominium conversion as a basis for 
calculating a landlord’s fair return, was passed be- 
fore the increased costs, in the form of enhanced 
taxes based on the value of individual units, were in- 
curred here (even though after the declaration of 
conversion was filed), no question of retroactivity is 
presented and the rent control board correctly deter- 
mined that the requested tax surcharge on pre-con- 
version tenants is barred. The Prudential Ins. Co. of 
America v. Guttenberg Town Council. App. Div. ... 37 

The standard of review for a municipal governing 
body when it reviews the decision of a local rent con- 
trol board is analogous to its review of the actions of 
a board of adjustment: a de novo review based on the 
record; that is, the governing body must determine 
the application for a rent increase anew, based on the 
record made before the rent control board. Reid v. 
Sees i GN TNO. iii s aki cdean ines 364 








RES GESTAE 
Evidence, hearsay. Miller v. Keating. 3d Cir. ... 


RESTITUTION 

Law Division opinion affirmed; however, if victims 
of an offense under N.J.S.A. 2A:170-90.2 file disorder- 
ly persons complaints, they may now make subse- 
quent private recoveries under 2C:43-3 against em- 
ployers (including individual officers or employees of 
corporations) found to have wilfully failed or refused 
to make agreed-on payments of wages or benefits 
within the specific time. Trustees of Local 478 v. Pi- 
POPES EGS. 8c, oo. a eee aun cous mUbareth eee nee 327 
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RETIREMENT EQUITY ACT 

The Retirement Equity Act of 1984, by Erica Sack 
STG UT WIOMONEY «seco sss. cc vb odie ceo slater 171 
RETROACTIVITY 


Since N.J.S.A. 2A:18-61.31, which prohibits rent 
control boards from using increased costs resulting 
solely from condominium conversion as a basis for 
calculating a landlord’s fair return, was passed be- 
fore the increased costs, in the form of enhanced 
taxes based on the value of individual units, were in- 
curred here (even though after the declaration of 
conversion was filed), no question of retroactivity is 
presented and the rent control board correctly deter- 
mined that the requested tax surcharge on pre-con- 
version tenants is barred. The Prudential Ins. Co. of 
America v. Guttenberg Town Council. App. Div. ... 37 

The increased maximum for contingency fees under 
the amendment to R. 1:21-7(c) should not be applied 
to this or any other case filed prior to January 16, 
1984 (McMullen distinguished); A.v.D., to the extent 
that it can be construed as applying the new fee 
schedule retroactively, is disapproved. Kingman v. 
ERREIOEEY, PIV ois es saitoric aus are slate reales oar 253 

Since the holding in Berkemer v. McCarty, 104 
S.Ct. 3138 (July 2, 1984), that Miranda applies when 
a person is subjected to custodial interrogation “re- 
gardless of the nature or severity of the offense” is a 
new principle of law in New Jersey (Macuk had held 
that, absent a contrary indication by the U.S. Su- 
preme Ct., Miranda rules were inapplicable to motor 
vehicle violations) it is given prospective application 
only; even if it applied to this case, defendant’s 
statements at the scene of the stop before being 
placed under arrest for drunk driving would still be 
admissible because Berkemer held that a person tem- 
porarily detained for an ordinary traffic stop, analo- 
gous to a “Terry stop,” is not “in custody” for Mir- 
anda purposes. State v. Vega. Law Div. .......... 349 

Title I teachers who were still employed by a school 
board at the time of the Supreme Court’s decision in 
Spiewak (June 23, 1982) and who had instituted ac- 
tions with the Commissioner of Education based on 
their right to tenure, and the benefits attached there- 
to, prior to the Spiewak decision are entitled to the 
same retroactive application of tenure and (subject to 
a six-year limitation) the emoluments of tenure as the 
plaintiffs in Spiewak. Rutherford Ed. Ass’n v. Ru- 
therford Bd. of Ed. Supreme Ct. .................. 529 

Education, Elementary and Secondary Education 
Act, federal grants. Bennett, Secretary of Education 
v. New Jersey. U.S. Supreme Ct. ................. 552 

N.J.S.A. 2C:4-2, which (as amended) requires the 
defendant to prove mental disease or defect by a pre- 
ponderance of the evidence when the defense of dim- 
inished capacity is raised, is constitutional because 
the state still bears the burden of establishing that 
the accused acted with the mental state requisite for 
conviction beyond a reasonable doubt; the 1981 
amendment is procedural and did not decrease the 
nature, amount or quality of the evidence the State 
had to present to obtain defendant’s conviction for 
murder, so it was properly applied retroactively here 
without violating the ex post facto prohibition. State 
V. REDPDIIE. POO IW 6 oo:s 9:05 sg ono ee aa eee eee 586 

The amendment, effective July 3, 1980, to N.J.S.A. 
2A:70-4 requiring that the list of holders of drivers 
licenses be used in making up jury lists cannot be 
applied retroactively and defendant, whose tria 
commenced September 9, 1980, was not deprived of a 
fair trial in the establishment of the jury panel; the 
Legislature must have understood and approved the 
fact that in some instances juries would be selected 
after July 3 from jury lists that had to be compiled 
prior to that date. State v. Hughes. App. Div. ..... 618 


RICO 

Due process, Section 1983, eminent domain, sani 
tary landfills, personal injury. Cuzzupe v. Paparone 
INES Nei « o5.5 vse 6.0o0axVacees csned vouaye 79 


RIGHT OF CONFRONTATION 

The good-faith destruction of the “molotov cock 
tail” found to have been used by defendant in an at 
tempted arson was not a violation of his right of co 
frontation; the defense was able to question the tes 
results, and the destroyed evidence likely would hav 
been inculpatory rather than exculpatory. State 
IE es a ccc cece ccccetscusndgrecssevess 26 

Here, where both the person who had made th 
signed statement that was properly admitted into e 
idence, which at trial he said he did not remembe 
making, and the person who recorded the statemen 
were available for cross-examination, there was nd 
abridgement of defendant’s right of confrontation be 
cause of the witness’ “lack of memory.” State v. B 
NS bois cv ace sas ctgates sd eecesaceteesep 67 
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RIGHT OF CONFRONTATION—Continued 


There is no automatic exclusion rule, which might 
infringe on Sixth Amendment rights, based on a wit- 
ness’ inadvertently violating a sequestration order by 
sitting in the courtroom and the trial judge here 
should have been aware of the procedures described 
in Tillman; depriving defendant of the sole witness 
who could have established his alibi was not harm- 
less error and the matter is remanded for retrial. 
SGALE Ve TIOFLON. ADD. WIV. 5020 osc sce cece tees ee 753 


RIGHT TO COUNSEL 

Criminal procedure, appeals, due process. Evitts, 
Superintendent, Blackburn Correctional Complex v. 
PAIGE YW: SUPLOEMIE Cees y is.s.cs 2 5t siese eects oon d ss 271 

Allowing the State discovery of the tape recording 
of a court-ordered post-indictment lineup made by the 
defense attorney’s investigator, and admitting it into 
evidence, did not deny defendant his Sixth Amend- 


ment rights. State v. Ortega. App. Div. ........... 304 
Confessions, evidence. Shea v. Louisiana. U.S. Su- 
TEC ality Wiha osetia Pome ediasice t hsesneiens 332 
Appeals, collateral review. Morrison v. Kimmel- 
BET RTNP ROEM ogo GS alg bo tiows oc o: 4 dis ocean aeialee Sateen 354 


Defendants who desire to exercise their right to 


’ choose their own counsel must do so with reasonable 
_ diligence, and an attorney who seeks to be substitut- 


ps ee 


ed for another attorney has the responsibility, as 
soon as possible after being retained, to ascertain the 
status of the case on the court’s calendar; here, where 
neither defendant nor his privately retained attorney 
gave the trial judge, the prosecutor, or the Public De- 
fender’s office notice of the attempted substitution 
until the case (which had stood as a ready case for 
over seven weeks) was called for trial, and where de- 
fendant had competent, experienced counsel prepared 
to try the case, the requested continuance would have 
imposed unreasonable burdens on the judicial sys- 
tem, and the trial judge’s refusal was not a mistaken 
exercise of discretion and did not violate defendant’s 
Sixth Amendment rights. State v. Furguson. App. 
ME tetas eee cals bat ciao le ateia) cae Sia ee NeW EN Cee ee eat 439 


RIGHT TO KNOW 


Evaluations of job applicants by a_ personnel 
screening committee are not “public records” under 
N.J.S.A. 47:1A-2 because they are not specifically re- 
quired to be “made, maintained or kept on file” and, 
even if they were, their disclosure would be prohibit- 
ed by Executive Order 11 as a significant invasion of 
privacy. Collins v. Camden Cty. Dept. Health. Law 


RO oe signees ciate onal Gisis <ias's FG pose Oalais k SESS SG 272 
RIGHT TO PRIVACY 

Schools, search and seizure, students. New Jersey 
v. T.L.O. U.S. Supreme Ct. ..............cc eee eeee 147 


Evaluations of job applicants by a personnel 
screening committee are not “public records” under 
N.J.S.A. 47:1A-2 because they are not specifically re- 
quired to be “made, maintained or kept on file” and, 
even if they were, their disclosure would be prohibit- 
ed by Executive Order 11 as a significant invasion of 
-- Collins v. Camden Cty. Dept. Health. — 


RIGHT TO SELF-DETERMINATION 


Life-sustaining treatment may be withheld or 
withdrawn from elderly, incompetent nursing-home 
residents with severe and permanent mental impair- 
ments and a life expectancy of approximately one 


_ year or less when it is clear that patient would have 


refused the treatment under the circumstances or 
when either of two “best interests” tests is satisfied: 
the limited-objective test, where there is some trust- 
worthy evidence that the patient would have refused 
the treatment and it would merely prolong his suffer- 
ing, and the pure-objective test, where there is no evi- 
dence of his wishes but the treatment would be in- 
humane; the guardian appointed to make the 
decision should notify the Ombudsman for the Insti- 
tutionalized Elderly to investigate a contemplated 
withholding or withdrawal and the treatment may be 
withheld or withdrawn if they, the physicians and (if 
the objective tests are being used) the patient’s fami- 
ly concur. In re Conroy. Supreme Ct. ............. 225 

The right to self-determination ordinarily out- 
weighs any countervailing state interests, and com- 
petent persons are generally permitted to refuse med- 
ical treatment even at the risk of death; if competent 
to make the decision and resolute in her determina- 
tion, Conroy could have chosen to have her naso- 


i 


ROBBERY 


Although the common law required that the person 
assaulted have a possessory interest in the property 


_ taken, if people are assaulted (by force or threat or 
being put in fear of immediate bodily injury) in the 


course of a theft that alone is sufficient to constitute 
the crime of robbery under the Code, regardless of 
their interest in the property and, since two assaults, 
against two security guards, occurred during one 
theft here, two robberies were committed. State v. 


Pe AMIBOA OW PNY. 5 va sess 0540 bee bese ck eee bene 591 
ROYALTIES 

Copyrights, records, grants, derivative works. Mills 
Music, Inc. v. Snyder. U.S. Supreme Ct. .......... 150 





RULES 


Proposed Federal Rule Amendments ............ 49 
* dopant Arbitration Rule Adopted—General R. 
4 53 


SANITARY LANDFILL 


Condemnation, just compensation, public condem- 
nee, Substitute Facilities Doctrine. United States v. 
50 Acres of Land. U.S. Supreme Ct. ............... 64 

Due process, section 1983, eminent domain, RICO, 
personal injury. Cuzzupe v. Paparone Realty Co. U.S.D.C. 
BNC Rta e aH Pears Re ERC eIOEN ptr ne Ripa gb Be ea ones 79 


SCHOOL CUSTODIANS 


Inasmuch as N.J.S.A. 18A:17-3 does not preempt a 
board of education’s power to grant tenure to school 
custodians after three years of satisfactory perfor- 
mance and inasmuch as a provision in a negotiated 
agreement to that effect advances the primary pur- 
pose of that statute without significantly interfering 
with educational policy, the subject is a proper topic 
for public sector collective negotiations; the board 
cannot now disavow what it legally negotiated. 
Wright v. East Orange Bd. of Ed. Supreme Ct. .... 629 


SCHOOLS 

Search and seizure, students, right to privacy. New 
Jersey v. T.L.O. U.S. Supreme Ct. ................ 147 
SEARCH AND SEIZURE 


If the requirement of inadvertence exists here, 
where the drugs and drug paraphernalia on the floor 
of the vehicle were observed in plain view by the po- 
lice officer in the public street after the vehicle had 
been stopped for a defective taillight and because its 
license number had been reportedly involved in a 
drug transaction, it has been satisfied and the evi- 
dence should not have been suppressed; any use of 
the officer’s flashlight was clearly permissible under 
U.S. v. Lee. State v. Moller. App. Div. ............. 93 

Schools, students, right to privacy. New Jersey v. 
T120.U;S: Stipreme Ct... cite dees cccnescsesies 147 

Evidence, warrants, reasonable suspicion. United 
States v. Hensley. U.S. Supreme Ct. .............. 148 

Motor vehicles, evidence, controlled dangerous sub- 
stances. United States v. Johns. U.S. Supreme Ct. 
stole esate ieiebaue catavin el eclb a sealers. auinie/ oto ey Coaads Toso ore Minas eis 271 

Police may not uncover items not thought to be 
weapons during a patdown search for weapons and, 
since defendants were not placed under arrest until 
the officers subsequently learned of the broken ware- 
house window, the socks found in defendant’s pocket 
(assertedly used by burglars to avoid shards of glass 
and fingerprints) should have been suppressed. State 
Vo OAC AD DAY 5 oie isa 0:54 5 010 0.665 9: 5:0:0:0'S.0 059% Gears 433 

The warrant to search ‘“‘the premises at 438 Broad- 
way, Elizabeth,” a two-family house, was not too 
general and the cocaine found in the first-floor 
apartment (which the police had believed, based on 
reasonable inquiry, to be vacant) should not have 
been suppressed; it was reasonable to infer that the 
owner of the house, who lives on the second floor, 
had access to the other apartment and might stash 
contraband there. State v. Rodriguez. App. Div.... 438 

Evidence, fingerprints. Hayes v. Florida. U.S. Su- 


PAPER osc 8 ioc aio 5.5: alee seca g alec Saseiiate iota le aislore ta 676 

Evidence, privacy, surgery. Winston, Sheriff v. Lee. 
WR PR TOMAOM CL. 5. b\ciec0 cians save cewers 6 6595.64.64 wei aie 677 

Drugs, motor vehicles, investigative stop. United 
States v. Sharpe. U.S. Supreme Ct. ............... 678 

Arrest, deadly force. Tennessee v. Garner. U.S. Su- 
VOI aly orke skis ister sia bie'ed 8 Psiare 04 woieiblcoacaleinie’s 706 
SECURITIES 

Arbitration, Arbitration Act. Dean Witter Reynolds 
Inc: v. Byrd. US. Supreme Ct. .........50c00ccseees 548 

New Jersey’s Blue Sky Law, by William J. Fitzpa- 
To) RE Sot ie Rane Se Neen deo. ES PM a 601 
SELECTIVE SERVICE 

Criminal law, selective prosecution, free speech. 
Wayte v. United States. U.S. Supreme Ct..,....... 551 
SELF-INCRIMINATION 


In order to vindicate both a witness’ Fifth Amend- 
ment rights and a defendant’s due process rights in 
appropriate circumstances, courts have the inherent 
power to grant use immunity to a defense witness 
but, except in the clearest of cases, this extraordinary 
remedy should be summarily rejected; here, where de- 
fendant’s proffered testimony (that he and his two 
witnesses, who have claimed the privilege against 
self-incrimination, took the car for a joy-ride, not a 
theft) is neither clearly exculpatory (but, at best, mit- 
igating) nor essential to his case (he can so testify) 
and timely demand was not made before trial, his 
claim does not approach the required standards. 
State v Siu MGre, PAW DNV... .c0c0s00terssceses 121 

The defense may not call a witness to the stand for 
the sole purpose of having that witness invoke the 
Fifth Amendment privilege in the presence of the 
fury State ¥. RAriGit, OW DIY, <.ss 0060s ceases 149 

Evid. R. 52(2), which precludes the admission of a 
defendant’s offer, before deciding to proceed to trial, 
to enter a plea agreement, does not prohibit the in- 
troduction of a voluntary statement made during plea 
negotiations, and such a statement is admissible if 
the State satisfies the high standard of proof for the 
waiver of constitutional rights. State v. Boyle. App. 
LL) CURRIE PRR a EA anaes Ara TA Mir Ob ar 240 





Defendant’s voluntary statement during negotia- 
tions for a plea agreement that he subsequently ab- 
rogated was properly admitted here, but the court’s 
refusal to instruct the jury to disregard it if they 
found that it was not credible constituted reversible 
error. State v. Boyle. App. Div. ..............+++.- 240 

Since the holding in Berkemer v. McCarty, 104 
S.Ct. 3138 (July 2, 1984), that Miranda applies when 
a person is subjected to custodial interrogation “re- 
gardless of the nature or severity of the offense” is a 
new principle of law in New Jersey (Macuk had held 
that, absent a contrary indication by the U.S. Su- 
preme Ct., Miranda rules were inapplicable to motor 
vehicle violations) it is given prospective application 
only; even if it applied to this case, defendant’s 
statements at the scene of the stop before being 
placed under arrest for drunk driving would still be 
admissible because Berkemer held that a person tem- 
porarily detained for an ordinary traffic stop, analo- 
gous to a “Terry stop,” is not “in custody” for Mir- 
anda purposes. State v. Vega. Law Div............ 349 

Although the results of the sobriety and breatha- 
lyzer tests are still admissible as non-testimonial evi- 
dence and defendant’s answers to the officer’s limited 
roadside questioning are not excluded by Berkemer, 
the U.S. Supreme Court’s decision of July 2, 1984 
that Miranda applies regardless of the nature or sev- 
erity of the offense compels the exclusion of defend- 
ant’s answers at the station house on July 14, 1984 in 
response to the Alcohol Influence Report Questions. 
State v. Taylor. Law Div. ...............eseeeeees 554 


SENTENCING 
The State may not invoke N.J.S.A. 2C:44-1(f)(2) to 
challenge a sentence in violation of its commitment, 
as part of a plea agreement, to remain silent as to the 
sentence. State v. Ferrara. App. Div. .............. 93 
Reliance on information in a presentence report is 
insufficient to find a defendant’s previous conviction 
of the requisite offenses as a ground for imposing an 
extended term, and the hearing required by N.J.S.A. 
2C:43-6d was not intended to supercede or replace the 
hearing required by 2C:44-6e, under which defendant 
was entitled to written notice of the proposed ground 
and the opportunity to hear and controvert the evi- 
dence against him. State v. Latimore. App. Div. .. 105 
The 1982 amendment to N.J.S.A. 2C:43-6c makes a 
distinction between convictions under 2C:39-4a of 
possession of a firearm with intent to use it unlaw- 
fully against the person, as distinguished from the 
property, of another; its language makes retroactive 
application appropriate. State v. Latimore. App. 
DNR ix cere ten cea ee nn aINae meee Oa aera 105 
Since the court had imposed an extended term on 
one indictment when sentencing defendant for more 
than one offense at the same time, it had no authori- 
ty to impose an additional extended term on the 
other indictment. State v. Latimore. App. 7 
Sa Fea Sea ROS BRR Ss aS REESE OER ES SEE cin aT 1 
N.J.S.A. 2C:44-1(f)(1) does not mandate a state pri- 
son sentence whenever the sentencing judge finds a 
need for imprisonment; if it did, the limited custodial 
term plus probation authorized by 2C:43-2(b)(2) could 
never be imposed. State v. Jones. App. Div........ 265 
The matter must be remanded for resentencing be- 
cause, in weighing the mitigating and aggravating 
factors here to reduce the sentence to one for a sec- 
ond-degree crime, the sentencing judge failed to give 
sufficient emphasis to the seriousness of the third-de- 
gree crime committed by defendant (theft by decep- 
tion of $720,600) and improperly treated the employ- 
er’s trusting conduct as facilitating the commission 
of the crime; a failure to audit an employee is not 
conduct that induces or facilitates an embezzlement 
within the meaning of N.J.S.A. 2C:44-1(b)(5). State v. 
AORER TROD NG ooo c's eas cto as os bales he OER eee 265 
A sentence of imprisonment (however short) im- 
posed as a condition of probation is a sentence of im- 
prisonment as that term is used in N.J.S.A. 2C:44- 
l(e), and a first offender convicted of less than a 
second-degree crime may not be incarcerated as a 
condition of probation unless the sentencing court 
finds that it is necessary for the protection of the 
public, which includes protection against the repeti- 
tion of an offense that might result from a defend- 
ant’s failure to appreciate the seriousness of his ac- 
tions; here, the 30-day term as a condition of 
probation imposed on defendant, who pleaded guilty 
to unlawful sexual conduct with an 11-year-old boy 
but portrayed his conduct as praiseworthy, was not 
beyond the authority of the sentencing court. State v. 
PLGBE AT Nos ig Gee eae eae we bake Taos 270 
Where an essential element of a crime is a specific 
fact (here, the police status of the victim, making a 
simple assault an aggravated assault), that element 
may not be used as an aggravating factor to impose 
a custodial sentence longer than the presumptive 
term (here, four years) or to impose a period of parole 
ineligibility. State v. Link. App. Div. ............. 272 
There is no legislative authorization in New Jersey 
for appeals by the State of juvenile sentences, and it 
is for the Legislature to decide whether the state 
should have the right to appeal sentences (here, pro- 
bation) for serious juvenile offenses (here, if -commit- 
ted by an adult, burglary, robbery, aggravated as- 
sault, etc.); appeals dismissed. State ex rel R.P. App. 
| RR RR? rhe gaalin Aen S vg  OR  < ARR 297 
N.J.S.A. 2C:44-5(b)(2), which was designed to pre- 
vent a prisoner’s losing an opportunity for a concur- 
rent sentence because a prosecutor delays proceeding 
on an earlier offense, does not cover out-of-state sen- 
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SENTENCING (Cont’d) death by auto while in an intoxicated state. State v. | tion for highway damage. State v. Genesis i 
tences (where the prosecutor’ may be powerless to SIV ACUEE PREIMIDEG S05 55s vids beh cat eueee sien cadt FO ECan BU TGs ais 5 cccn cass conetas ceanwagswcnvter 23 
move on an indictment and the out-of-state prisoner 

has the safeguards of the Interstate Agreement on | SERVICE OF PROCESS SOVEREIGNTY ar 

Detainers) and the sentencing court correctly denied Bergen County Special Civil Part .............. 255 Convention on territorial sea and contiguous zone, 


defendant credit for the time he served in Florida for 
a crime committed after the offense for which he has 
now received a New Jersey sentence. State v. Hugley. 
ADDS cio vick. Rens 00570%,s nas Serene eae ea ee 304 

A motion to reduce the custodial aspect of a proba- 
tionary sentence may be made at any time during the 
probationary period. State v. Robinson. Law “a 

Federal jurisdiction, criminal law, experts, psychia- 
trists, insanity defense. Ake v. Oklahoma. U.S. Su- 
DECRG NOG cesceowariesinn 00a se gcothenns a pawn enac ale siaisoiets 447 

Defendant’s service of a term of imprisonment as a 
condition of his probation did not raise any constitu- 
tional bar of double jeopardy against the imposition 
of a further term of imprisonment following a parole 
violation. State v. Franklin. App. Div............. 479 


Where evidence of more than one set of elements 
can support a guilty verdict for the same crime, the 
trial judge should think twice before limiting the jury 
to a single guilty verdict for the crime—the safest 
course is to have the jury return a verdict on each set 
of elements; here, where the trial court kept the jury 
from finding appellant guilty of purposeful or know- 
ing murder once it had found him guilty of felony 
murder, it was plain error to sentence him to a con- 
secutive term for armed robbery because that offense 
merged with the felony murder. State v. Arriagas. 
FREED SONY scot sg Suje nie sis5isale 4a oe 8s Sew eT 516 

Since defendant’s conduct in robbing the store 
could not have produced even the transitory type of 
injury described in Diaz, the Violent Crimes Com- 
pensation Board penalty of $200 is illegal and it is 
reduced to $25; the 20-year sentence with a parole in- 
eligibility term of seven years is affirmed. State v. 
"PRORAPSONE REIS BIEV ss o 5 o.5 5014-6 die 9.0.00 bis steikiges cmlntciee 589 

Although, under appropriate circumstances, a cus- 
todial sentence may be amended to permit the release 
of a prisoner because of a mental infirmity, public se- 
curity must be the paramount goal and the trial court 
erred in granting defendant’s application for release 
because he might commit suicide while incarcerated; 
the violent crimes he has committed and the danger 
to the public attendant on his release should have 
been given paramount consideration. State v. Ver- 
QPAOCE Ns EIU sf goacai ciel nals pe wrens eeleninan pees 614 

Unless a specific provision of the Code mandates a 
minimum sentence, no period of parole ineligibility 
can be imposed unless the sentencing judge con- 
cludes that the “presumptive term” could be in- 
creased; the statement of reasons must show why the 
aggravating factors substantially outweigh the mit- 
igating factors and why an ineligibility term is being 
imposed even where, as here, the presumptive term is 
not increased because of the terms of a plea bargain. 
State v. Guzman. Law Div. ...................05 621 

An essential predicate to the review of a custodial 
sentence pursuant to R. 3:21-10(b)(2), which must be 
applied sparingly and cautiously, is that the prison- 
er’s health has severely deteriorated after sentencing, 
or that information about his health previously un- 
known to the sentencing court has been secured, and 
that medical services unavailable at prison are essen- 
tial to prevent further deterioration; other factors 
relevant to the determination of such a motion are 
the nature and severity of the crime, the severity of 
the sentence, the defendant’s criminal record, the risk 
to the public if he is released, and his role in bringing 
about his current state of health. State v. Priester. 
ENE S S e at Anne COM era 3 te aman ea 629 

As with sentencing, the scope of appellate review of 
an R. 3:21-10(b)(2) motion is whether the trial court 
abused its discretion; here, where the condition of de- 
fendant (who has an extensive criminal record) was 
the direct result of his own criminal behavior and 
was a critical factor in the State’s formulation and 
the court’s acceptance of a lenient plea bargain for a 
heinous crime, and neither defendant nor the State 
presented any evidence as to the current state of his 
health, the medical services available in prison or the 
effect of such services or lack thereof on his health, 
the Appellate Division judgment that there was suffi- 
cient evidence in this record to reduce his sentence is 
reversed. State v. Priester. Supreme Ct............ 629 

R. 3:21-10(b)(2) may be applied only to release a 
prisoner (because incarceration is having a devastat- 
ing impact on his health), not to reduce or change his 
sentence. State v. Priester. Supreme Ct............ 629 

Where there is a reasonable dispute as to the avail- 
ability of proper medical services in prison, the State 
should submit evidence to the court that medical ser- 
vices are available; although the testimony of a phy- 
sician or prison official in many R. 3:21-10(b)(2) hear- 
ings is preferable to an affidavit, it is not necessary 
in every case and the decision is left to the court’s 
discretion. State v. Priester. Supreme Ct. ......... 629 


Firearms, possession. Ball v. United States. U.S. 
IO ie get eh Ot a a 704 

The defense of double jeopardy is applicable to 
motor vehicle offenses (although mandatory joinder 
is not) but driving while drunk does not necessarily 
translate into reckless driving, and double jeopardy 
was not a bar to defendant’s prosecution for drunk 
driving after his conviction for causing death by auto 
while driving on the wrong side of the road; however, 
the additional custodial sentence imposed constituted 
fundamentally unfair dual punishment for causing 








Service of a summons and complaint on a subsi- 
diary is not sufficient service on the parent corpora- 
omg Ch. Gendler & Co. v. Nippon Electric Co. App. 

Vir Fd oes vices tytrnadiacea tee Meee ae TO ee aa a ea 674 


SETTLEMENTS 


Dilatoriness in striving for a settlement where it is 
feasible and then in notifying the Appellate Division 
that it has been reached reflects not only a lack of 
consideration for the court but a lack of concern for 
its wasted time and expense. Citizens State Bank of 
N.J. v. Schneider. App. Div....................0.. 422 


SEWAGE TREATMENT SERVICES 


Antitrust, clear articulation test. Town of Hallie v. 
City of Eau Claire. U.S. Supreme Ct. ............. 706 


SEWERS 


The power to construct a public improvement does 
not of itself confer the power to levy assessments to 
pay for it, and the general language in N.J.S.A. 
40:63-7 is not an adequate basis on which to assess 
the cost of construction against the initial users of 
the proposed sewer system in an area of the town 
subject to tidal flooding; the matter is remanded to 
the township committee either to establish a munici- 
pal utilities authority or to assess all or a portion of 
the unreimbursed costs of the system as a local or 
general improvement. Meglino v. Eagleswood Tp. 
COMIN ADD EMEU. oa fico ok Plain covet oebadicvaeds 241 


SHERIFFS 


To the extent that Doyle and Shusted fail to sup- 
port the conclusion reached here that the sheriff and 
his office are a part of county government for the 
purposes of N.J.S.A. 40A:5-22, they are rejected. In re 
— of Burlington Cty. Freeholders: Supreme 

1 SIR Res rabies ern hats cota rece ane eer 698 

An investigation under N.J.S.A. 40A:5-22 need not 
embrace the entire “local unit” (here, the county) but 
may be limited to one or more of its sub-units, includ- 
ing the sheriff's office. In re Application of Burling- 
ton Cty. Freeholders. Supreme Ct................. 698 

An investigation into the affairs of a local unit of 
government is not limited to allegations of unlawful 
expenditures of public funds but may probe the pro- 
tean forms that governmental corruption or misman- 
agement may assume. In re Application of Burling- 
ton Cty. Freeholders. Supreme Ct................. 698 

A prima facie case of serious misconduct had been 
established by the board of freeholders resolution and 
the judge did not abuse his discretion in ordering an 
investigation; the sheriff's counter-affidavit only con- 
tradicted the allegations of the mismanagement and 
abuse of personnel and did not destroy them, and the 
judicial exercise of discretion in favor of an investi- 
gation doubtless will clear the air whenever allega- 
tions of this kind are made. In re Application of Bur- 
lington Cty. Freeholders. Supreme Ct. ............ 698 


SINGLE-CONTROVERSY 


A plaintiff who brings an action in a federal court 
is obliged to include in the complaint all claims 
authorized under state law arising out of the same 
controversy or they will be barred by the single-con- 
troversy doctrine from thereafter being asserted in a 
state court (if the federal court declines to exercise ju- 
risdiction over those state claims, the doctrine will 
not bar their reassertion in a state court action). 
Blazer Corp. v. N.J. Sports and Exposition Authority. 


POE I od cecal ioe aia eg aials OG SITE Bebo ls woe 616 
SIXTH AMENDMENT 

Evidence, out-of-court statements. United States v. 
GEV TTTL OBES bry Sa I anh Pa aa nA 691 
SLANDER OF TITLE 


The complaint for specific performance, the notice 
of appeal and the two notices of lis pendens were ab- 
solutely privileged from plaintiffs’ action for slander 


of title. Lone v. Brown. App. Div.................. 657 

SOCIAL SECURITY 

P Due process, equal protection. Tustin v. Heckler. 3d 
Be mn A eeaees GEOR Cetin Maaalnad on ete 51 
Attorneys’ fees, Equal Access to Justice Act, ap- 

peals. Mathas v. Heckler. U.S.D.C. ................ 79 


SSI, AFDC, income, interim assistance. Common- 
wealth of Pennsylvania v. United States. 3d Cir. 


crates tnigt tas’ dha DaensIe ek alae soda a sled aia OO RR aaa en ne 193 

AFDC, OBRA, income. Heckler, Secretary of 
Health and Human Services v. Turner. U.S. Supreme 
eee eres he a a ee 448 
SOLID WASTE 


Since the director of the MVD issues New Jersey 
registrations for solid-waste vehicles with BPU certif- 
icates engaged in interstate commerce that are prop- 
erly registered in their home states (here, Pennsylva- 
nia) defendants’ commerce clause defense to charges 
of violating N.J.S.A. 39:3-84.3 is rejected; the burden 
of dual registration and fees to obtain the benefit of 
the exception from axle weight limitations accorded 
solid-waste vehicles registered in New Jersey is an 
incidental and reasonable burden far outweighed by 
the local benefit of the State’s receiving compensa- 





Historic Bay. United States v. Louisiana (Alabama 
and Mississippi Boundary Case). U.S. Supreme 


eee ere reer eer eeesesreseeseseesesesesesessseseseeeee 


SPECIFIC PERFORMANCE 

Until the seller of the real estate received the con- 
tract signed by the buyers, she would have been pow- 
erless to enforce their promise to buy and her signa- 
ture on the contract was thus an offer only, unen- 
forceable against her unless accepted; therefore, 
specific performance should not have been granted 
the buyers here, where the seller informed them of 
her decision not to proceed with the transaction two 
days before they mailed the signed agreement to eo 


C 
448 


Madaio v. McCarthy. App. Div. .................- 13 
SPEEDY TRIAL 

Equal protection, juveniles. Sadler v. Sullivan. 3d %. 
STATE CONSTITUTION 


New Jersey’s comprehensive policy against all 
forms of gambling except where specifically author- 
ized by the people is clear and long-standing, and in- 
tertrack pari-mutuel betting on simulcast horse rac- 
ing constitutes a new type of gambling as yet 
unapproved by the people; because prior approval 
has not been sought and obtained from the general 
electorate, the Intertrack Wagering Act violates the 
New Jersey Constitution. Atlantic City Racing Ass’n 
v. N.J. Attorney General. Supreme Ct............. 529 


STATE CONSTITUTIONAL LAW 

Although the amendment containing the severable 
grandfather clause is unconstitutional special legisla- 
tion, the remainder of N.J.S.A. 69A-60.7, which al- 
lows the mayors of cities with a population of over 
150,000 that have adopted the “Mayor-Council Plan 
C” form of government (Newark and Jersey City) to 
appoint their police chiefs (rather than having them 
be in the classified civil service) is valid and constitu- 
tional; no municipality is excluded that should be in- 
cluded, and the classification bears a reasonable rela- 
tionship to the act’s purpose: to provide for a police 
chief’s greater cooperation with and accountability to 
the administration of cities of the first class. Newark 
Superior Officers Ass’n v. Newark. Supreme ba 

The New Jersey Constitution does not prohibit the 
simulcasting of intertrack wagering on horse races 
conducted within the state. Atlantic City Racing 
Ass’n. v. Attorney General. App. Div. ............ 327 

Because payments by racetracks to NJHBPA from 
purse money won by horse owners serve the public 
purpose of aiding New Jersey’s horse owners and 
trainers, and do not involve public funds, N.J.S.A. 
5:5-66 does not violate the state constitution; howev- 
er, the racetrack is not estopped from paying 
NJHBPA less than the statutory maximum. Horse- 
men’s Benevolent and Protective Ass’n, N.J. Div. v. 
Atlantic City Racing Ass’n. Supreme Ct. ......... 349 


STOCKS 

The consent restraint agreement on the transfer of 
the stock between two of the shareholders, which has 
no limitation as to time, does not provide that con- 
sent will not be unreasonably withheld, and does not 
promote the interests of the corporation, is invalid as 
against public policy. Hill v. Warner, Berman & 
SES AO ONY, vio. c'ocaisivic ooo pa bee see na eae 178 

Here, where the donor executed a separate assign- 
ment and the donee accepted it, although there was 
no transfer of the stock certificate to the donee on the 
books of the corporation and the certificate remained 
in the possession of the corporate accountants, there 
was an effective delivery and, therefore, a gift of the 
stock certificate. Hill v. Warner, Berman & ei 
i 1 


SUBROGATION 

Bankruptcy, sureties. Ram Constr. Co., Inc. v 
American States Inc. Co. 3d Cir. ...0..c0cccccceces 51 
SUNDAY CLOSING 


The 1984 amendment to the Sunday Closing Law, 
which grants to cities of the first class in counties 
where Sunday sales have been banned by county- 
wide referendums (at this time, only Jersey City) the 
opportunity to hold a municipal referendum to de- 
termine whether such sales should be permitted in 
that city, is constitutional. Abramowitz v. Kimmel- 
WON PMT eh oes faces sG chant rea naaGnen 678 

N.J.S.A. 2A:171-5.9 merely declares premises on 
which four violations of the Sunday Closing Law 
have occurred, and convictions for those violations 
have been obtained under 2A:171-5.8 a “nuisance”; it 
does not criminalize or penalize the nuisance and 
2C:33-12.1, which authorizes an order closing for up 
to one year premises where a nuisance has been 
maintained, applies only where (as is not the case 
here) a charge was brought and a conviction ob- 
tained for maintaining a nuisance under 2C:33-12 
(the Legislature may amend that section to include 
nuisances under 2A:171-5.9—and may also wish to 
consider whether a parallel problem exists with 24:21- 
35, which declares premises involved with illegal 
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“SUNDAY CLOSING—Continued 


drug activity a “common nuisance”). State v. Chan- 
nel Home Centers. App. Div. 773 


SUNSHINE LAW 

Plaintiff was on constructive notice that the board 
of education would meet April 28, and its decision not 
to rehire her was not nullified by an asserted non- 
compliance with the Open Public Meetings Act; 
further, a non-tenured teacher claiming the benefit of 
written notice under N.J.S.A. 18A:27-11 is still subject 
to the board’s authority to reduce force pursuant to 
18A:28-9. Jamison v. Morris School District Bd. of 
BM, Ein k vbbs co sainnigc cans vwiaops ove epeeseene 441 


When a school board fills a vacancy created by a 
departing board member, the meeting must be open 
to the public; although the board could exclude the 
public from its deliberations on the qualifications of 
the candidates, the “personnel exception” of N.J.S.A. 
10:4-12(b)(8) is not an excuse for excluding it from the 
entire process. Gannett Satellite Information Net- 


eee eee eer eee sere eeene 


work, Inc. v. Manville Bd. of Ed. Law Div......... 580 
SUMMONSES 

Taxes, IRS, audits. Tiffany Fine Arts, Inc. v. Unit. 
ed States. U.S. Supreme’ Cb. .oscieccccccticcssccess 149 


SUPPLEMENTAL FOOD PROGRAM 


WIC, notice of hearing. Alexander v. Polk, M.D. 
Be a. Fea eye ka cevasbeee 167 


SUPREMACY CLAUSE 

Taxes Payment In Lieu of Taxes Act, education. 
Lawrence County v. Lead-Deadwood School District 
No. 40-1. U.S. Supreme Ct. ..................0 eee 150 


SURETIES 
Bankruptcy, subrogation. Ram Constr. Co., Inc. v. 
American States Ins. Co. 3d Cir. ................4. 51 
Assignment, restatement of security. Anstalt v. 
F.I.A. Insurance Co. 3d Cir. ................22000: 193 


TAPE RECORDINGS 
Evidence, conspiracy. United States v. Inadi. 3d = 


TAXES 
Limitations on Use of Clifford Education Trust, by 
Bernard S. Mar 
Tax Court Opinions Approved for Publication .... 1 
The Tax Court correctly ruled that it lacked juris- 
diction to hear plaintiffs’ appeal from the county tax 
board because all taxes then due had not been paid 
by plaintiffs at the time of the filing; this strict juris- 
dictional construction of N.J.S.A. 54:2-39 (replaced in 
1983 by 54:51A-1(b), does not offend equal protection 
since it is within the Legislature’s discretion to pre- 
scribe different requirements for access to the Tax 
Court by those appealing from a county board deci- 
sion and those filing initial assessment appeals 
under 54:3-27. Schneider v. East Orange. App. Div. 
Beli HE ECAR Gp RSP Pn POO ee PE kee BP 133 
1984 Tax Reform Act, by David L. Kay, Bruce E. 
Goldman and Edwin Fradkin. Part 111 of a four-part 
TT een oy ie le au ae ge ee ee EC 133 
Late filing, reasonable cause, attorneys. United 
States v. Boyle, Executor of the Estate of Boyle. U.S. 
NUE NIN ON 2 oe een vic re vie Hic he ois oto cae Oakes wank 147 
Tax free reorganization, banks, mergers. Paulsen v. 
Commissioner of Internal Revenue. U.S. Supreme Ys 
149 


Ce oY 


IRS, summonses, audits. Tiffany Fine Arts, Inc. v. 
United States. U.S. Supreme Ct................... 149 

Payment In Lieu of Taxes Act, supremacy clause, 
education. Lawrence County v. Lead- Deadwood 
School District No. 40-1. U.S. Supreme Ct. ........ 150 

The Tax Court erred in its determination that state- 
owned property cannot be considered in the calcula- 
tion for a county tax rebate; payments made under 
N.J.S.A. 54:4-2.2a, the in-lieu payments act, will not 
preclude a rebate ‘under N.J.S.A. 54:4-5. Mahwah Tp. 
v. Bergen Cty. Bd. of Taxation. Supreme 

N.J.S.A. 54:4-5, which for 60 years provided a fs 
bate of a portion of a municipality’s share of county 
taxes if it was in a first-class county and had 200 or 
more acres of land used and occupied by a state or 
county institutional special legislation although 54:4- 
5.2 (the supplement foreclosing rebates for any mu- 
nicipality that had not received one prior to Sept. 22, 
1980) is and must be severed. Mahwah Tp. v. Bergen 


Cty. Bd. of Taxation. Supreme Ct................. 175 
Attorneys’ fees. Randazzo v. United States. 3d Cir. 
Nalaetn pai eo ocaials eM CASPAR EG eae sana lau walitsie eras 199 
Tax Court Opinions Approved For Publication. 
Sah Alas Cad oiogha a's Ese iatel Gana ae) tieth ea a Acne aetarn ta 259 

* NJ. Transfer Inheritance Tax Phase-Down, by 
(OMOEA RI a EIN Se al pe 317 


Top-Heavy Pension Plans Under 1984 Tax Reform 
Act, By Erica Sack and Jim Mohoney, Rutgers 


PEO aa pg Sip oig cin ok AoA wR aw ae ADO 322 
Transfer Inheritance Tax Law ................. 337 
Tax Court Opinions Approved for Publication 

Ske ARAL i | AUR AER RI ORE aa er oie, > 377 


Due process, civil penalty. Kahn v. United States. 
I Shirin o8G5 Ova heank oes baat hein 354 
New York’s statute, differing from New Jersey’s, 
taxes net income, rather than gross income, and 
N.J.S.A. 54A:4- 1(b) avoids multiple taxation by ‘limit- 
ing a resident’s credit to only that income actually 








(not potentially) taxed in the other jurisdiction; the 
director of the Division of Taxation properly excluded 
plaintiff's alimony payments and Keogh plan contri- 
butions in determining his New York taxable income. 
Ambrose v. Dir., Div. Taxation. App. Div. ........ 395 

Tax Court Opinions Approved for Publication. 


Taxation, exemptions, banks, net worth, tax shel- 
ters. First National Bank of Atlanta, as successor in 
interest to First National Bank of Cartersville, Geor- 
gia v. Bartow County Board of Tax Assessors. U.S. 


CORIO Nba sg aelnds Us teah 7 0cuad cae vies s Sena eee 552 
Tax Court Opinions Approved for Publication. 
Sigigun auaereenn cinema a RN Ramis eneie os 85 .08% 5 ohare 629 
Inheritance Tax Filing Procedures.............. 630 


Domestic preference, insurance, equal protection. 
Metropolitan Life Insurance Co. v. Ward. U.S. Su- 
DIRIHO Olea end a cee thn ea cen weenie sens in sawsewe 704 

The building residual technique is an acceptable 
method of appraising income-producing property and, 
in applying it here, the taxpayer’s expert properly 
used 1) the assessed value of the land, divided by the 
Chapter 123 ratio, to determine the market value of 
the land, 2) stabilized actual rent to determine fair 
rental value (or “economic rent’) and 3) rates of re- 
turn on alternative investments to determine the cap- 
italization rate; in addition, the Tax Court should 
have considered the recent sale of the property as an 
indication of value. Glen Wall Assoc. v. Wall Twp. 
SHUN OMS Cbs 62. 6 ois siscgis cious paula eae aise uum 721 

Courts should always be mindful of the time and 
money both taxpayers and townships must spend in 
litigating these actions, and the volume of informa- 
tion that is required to support an expert’s opinion 
must be kept within practical limits; viewed realisti- 
cally, the taxpayer’s expert submitted sufficient evi- 
dence in this case for the Tax Court to determine the 
value of the property using the building residual 
technique. Glen Wall Assoc. v. Wall Twp. mieten: A 


ee | 


TAX COLLECTORS 


The tax collector is an officer, not an employee of 
the municipality, and the regulation of office days, 
except in certain months as provided in N.J.S.A. 54:4- 
72, and of office hours at all times is the prerogative 
of the tax collector, not of the governing body. Van 
Allen v. Bass River Tp. Law Div.................. 153 


TENURE 


Title I teachers who were still employed by a school 
board at the time of the Supreme Court’s decision in 
Spiewak (June 23, 1982) and who had instituted ac- 
tions with the Commissioner of Education based on 
their right to tenure, and the benefits attached there- 
to, prior to the Spiewak decision are entitled to the 
same retroactive application of tenure and (subject to 
a six-year limitation) the emoluments of tenure as the 
plaintiffs in Spiewak. Rutherford Ed. Ass’n v. Ru- 
therford Bd. of Ed. Supreme Ct. .................. 529 

Inasmuch as N.J.S.A. 18A:17-3 does not preempt a 
board of education’s power to grant tenure to school 
custodians after three years of satisfactory perfor- 
mance and inasmuch as a provision in a negotiated 
agreement to that effect advances the primary pur- 
pose of that statute without significantly interfering 
with educational policy, the subject is a proper topic 
for public sector collective negotiations; the board 
cannot now disavow what it legally negotiated. 
Wright v. East Orange Bd. of Ed. Supreme Ct. .... 629 


THIRD-PARTY PRACTICE 

In the absence of a mandate in the Tort Claims Act 
(which does not specifically address the problem of 
third-party practice) the more reasonable approach is 
to hold, contrary to Ezzi v. DeLaurentis, that a de- 
fendant is not required to file a notice of claim 
against a public entity when the litigation provides 
the information mandated by N.J.S.A. 59:8-4, even 
though not in the precise form of 59:8-8; the city’s 
motion to dismiss this third-party complaint is de- 
nied. Perello v. Woods. Law Div..................4: 84 


TORT CLAIMS ACT 


In the absence of a mandate in the Tort Claims Act 
(which does not specifically address the problem of 
third-party practice) the more reasonable approach is 
to hold, contrary to Ezzi v. DeLaurentis, that a de- 
fendant is not required to file a notice of claim 
against a public entity when the litigation provides 
the information mandated by N.J.S.A. 59:8-4, even 
though not in the precise form of 59:8-8; the city’s 
motion to dismiss this third-party complaint is de- 
nied. Perello v. Woods. Law Div...............2000- 84 

Roll v. Timberman does not provide police officers 
with blanket immunity for claims based on a negli- 
gently executed pursuit; since summary judgment 
was granted defendant police officers and municipal- 
ities here, the claims against them for wrongful 
death caused by a driver fleeing a high-speed pursuit 
were dismissed without a consideration of whether 
the officers were negligent or whether the municipali- 
ties’ failure to furnish training in high-speed chases 
was “palpably unreasonable” under N.J.S.A. 59:2- 
3(d), and the matter must be remanded. Smith v. 
DOVER ADDO. os. hiss cca cccescevesdaswsegese's 273 

In an action brought under the Tort Claims Act al- 
leging false arrest, the claims and limitations periods 
run from the date of arrest, not from the time the 
criminal proceedings terminated. Pisano v. Union 
No Bie VE 1 CSL a lar EAC 328 








The public entity has the burden of proving discre- 
tionary-allocation-of-resources immunity where that 
immunity, afforded by N.J.S.A. 59:2-3(d), is raised as 
an affirmative defense; since that defense was not 
raised here, the burden of proving that the public en- 
tity’s conduct in not repairing the road was “palpa- 
bly unreasonable” was properly placed on eee 7 
Fox v. Parsippany-Troy Hills. App. Div 541 
Although plaintiff filed a notice of claim indicating 
an accident and an alleged municipal wrongdoing, 
his failure to provide the names of defendants, wit- 
nesses and physicians, and information about the 
nature and extent of his injury, income loss and 
property damage, coupled with his failure to return 
an authorization for the city to obtain medical rec- 
ords, did not constitute substantial compliance with 
the notice provisions of the Tort Claims Act, and his 
a is dismissed. Navarro v. Rodriguez. —_ 
Eis ates o:Wiabaieigse'd wares vs wiat Sop tenn fwve eeaere aains lost aaee atone 591 
‘Atlantic City is not liable for the careless conduct 
of a bicyclist on the Boardwalk; “dangerous condi- 
tion” as defined in N.J.S.A. 59:4-la refers to the 
physical condition of the property itself, not to activi- 
ties on the property, and Kleinke v. Ocean City is 
overruled insofar as it holds that a body surfer in 
three to six-foot waves constitutes a “dangerous con- 
dition.” Sharra v. Atlantic City. App. Div. ........ 777 


TORTS 


Admiralty law, products liability. East River 
Steamship Corp. v. Delaval Turbine, Inc. 3d Cir 


ee ay 


354 
The negligence of the child-study team that evalu- 
ated plaintiffs children (at the court’s request during 
divorce proceedings) in failing to know that supple- 
mental remedial programs were available not only in 
the public school system but also in the parochial 
school system had virtually nothing to do with his 
spending time and money seeking a court order to 
transfer the twins—he did that because he wanted to 
keep one from being held back by St. Joseph’s; the 
trial court also properly dismissed his claim for the 
“negligent infliction of emotional distress.” Hender- 
son v. Morristown Mem. Hospital. App. Div....... 518 
In the circumstances, there was no reason for St. 
Joseph’s to interview plaintiff, the non-custodial par- 
ent, about his children’s education, and its failure to 
do so did not give rise to a cause of action for the 
‘intentional infliction of emotional distress.” 
Henderson v. Morristown Mem. Hospital. App. vt 
a caltg al adel 5, ate aS Ghee, ra aha Sea TA TAES 30 op taal Sintec bo alase oe Sie 1 
A social host is not liable to third parties for an in- 
toxicated guest’s negligent acts that are unrelated to - 
the operation of a vehicle and are not reasonably 
foreseeable (here, starting a fire in her own home an 
hour after being served drinks). Griesenbeck v. 
WSOP AM DIV 55. :ociss seies.e acatscesia san meee eens 601 


TOXIC WASTES 


Bankruptcy, environmental protection. Ohio v. 
Kovacs, d/b/a B & W Enterprises. U.S. Supreme Ct. 
150 
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TRADEMARKS 


Time of Transition for Federal Trademark Regis- 
trations, by Roy H. Wepner 133 

Service mark, incontestability, injunctions. Park ’N 
Fly, Inc. v. Dollar Park and Fly, Inc. U.S. Su- 
WOME oo cae cies Cons os eee Rates eae eee 147 

“Christian Science” is a generic term in that its 
primary significance is the religion founded by Mary 
Baker Eddy, and plaintiffs, whose formal, incorpo- 
rated name is “Church of Christ, Scientist,” have no 
right to a monopoly in the name of the religion; the 
changes made by defendants in the name of their 
disaffiliated church are sufficient to avoid a potential 
for confusion, and they may use the name “Inde- 
pendent Christian Science Church.” Bd. Dir., First 
Church of Christ, Scientist, in Boston, Mass. v. 
VANS ADS so o5 occa he oes Corral e ee cad eee 590 


TRIAL BY JURY 


Defendant’s total sentence exposure upon his con- 
viction for drunk driving as a third offender was to 
incarceration of not more than six months and a fine 
of $1,000, and excess insurance premiums and ten 
years’ license revocation are insufficient to convert a 
petty offense into a crime so as to require trial by 
jury. State v. Linnehan. App. Div................. 144 


TRUCKS 

Since the director of the MVD issues New Jersey 
registrations for solid-waste vehicles with BPU certif- 
icates engaged in interstate commerce that are prop- 
erly registered in their home states (here, Pennsylva- 
nia) defendants’ commerce clause defense to charges 
of violating N.J.S.A. 39:3-84.3 is rejected; the burden 
of dual registration and fees to obtain the benefit of 
the exception from axle weight limitations accorded 
solid-waste vehicles registered in New Jersey is an 
incidental and reasonable burden far outweighed by 
the local benefit of the State’s receiving compensa- 
tion for highway damage. State v. Genesis Leasing 


i ING Goa os 5 SOs us aveetesdascesennseaeee 231 
TRUSTS AND ESTATES 

Educational Trusts and the Braun Case, by Ken- 
neth J. Norcross and Gerald C. Neary ............ 405 
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TUCKER ACT 

Disability, disability retirement, merit systems pro- 
tection board, federal jurisdiction. Lindahl v. Office 
of Personnel Management. U.S. Supreme Ct. ..... 675 


UCC 

A commercial buyer (Santor distinguished) seeking 
damages for economic loss resulting from the pur- 
chase of defective goods may recover from an imme- 
diate seller and a remote supplier in a distributive 
chain for breach of warranty under the Uniform 
Commercial Code, but not in strict liability or negli- 
gence (the buyer need not establish privity with the 
remote supplier to maintain an action for breach of 
express or implied warranties); accordingly, the four- 
year period of limitations provided by the UCC, not 
the six-year general statute of limitations, determines 
the time within which such an action must be com- 
menced, and this action is time-barred. Spring Mo- 
tors Distributors, Inc. v. Ford Motor Co. Supreme 
MOE. Sx xiewacs Hewnng6 Sed 440.00 40d dee Mawwuens 6s aavard ois 493 


ULTIMATE-OUTCOME CHARGE 

The Comparative Negligence Act applies, and the 
jury should be instructed as to the effect of its verdict 
in this negligence action brought by a non-negligent 
passenger who settled before trial with one of the two 
defendant drivers. Dimogerondakis v. Dimogeronda- 
BiG TERWIV <5 obs cicisis- os ecw das os eee atrene ¢eeee ets 141 


UNEMPLOYMENT BENEFITS 
Certifications to the Appellate Division of its af- 
firmance of the Board of Review’s decision allowing 
unemployment benefits in this case was improvident- 
y granted. Fox v. Woodbridge Tp. Bd. of Ed. ene 
Nas stare wat bdeta 16a: ab are Nk Gio hg. ws TOTO 4 eho Eedle WIS ae Weare a eles 


UNEMPLOYMENT COMPENSATION 

In view of the failure of N.J.S.A. 43:21-19 (m) to de- 
fine ‘full-time work” and the State’s failure to sug- 
gest any standard that might reasonably be applied 
to this case consistent with the scheme and remedial 
purpose of the Unemployment Compensation Law, 
claimant’s situation as an unsuccessful 30 or 40-hour- 
a-week commission salesman for three months, dur- 
ing which he reported his meager earnings to his 
local office and continued to seek other employment, 
met the test of unemployment and he should not be 
required to repay any benefits he received during 
that time; legislative clarification of 43:21-19(m) is 
7 required. Borromeo v. Bd. of Review. App. 

NY Goschid siavaeetk careless he ee HEM NS A aE oe oe wed 


UNINSURED MOTORISTS 
By litigating the permissive-use issue here (where 
plaintiff had been injured while a passenger in an 
insured car driven by an uninsured driver) despite its 
lack of relevancy, the parties converted a straight- 
forward negligence case into an insurance-coverage 
case without the participation of plaintiffs unin- 
sured-motorists carrier and, under the circumstances, 
the doctrines of issue preclusion on the jury finding 
of no permission do not foreclose the carrier’s right to 
subsequently litigate the question of coverage with 
the car owner’s carrier; it is possible that, in a differ- 
ent case, a UM carrier that is given the opportunity 
to protect its interests would be bound by a jury’s de- 
termination of an issue of permissive use implicating 
liability coverage. Parks v. Colonial Penn Ins. Co. 
ROP Airis 5 osc oie aa oa ee ae ees 49 
The competing policies of honoring the contractual 
arrangements of plaintiffs and their UM carriers to 
arbitrate their disputes, and favoring the expeditious 
resolution of all claims involving all parties in one 
forum, cannot be resolved on this limited record, and 
the Mongiovi holding does represent an efficient way 
of getting compensation to an injured insured quick- 
ly, leaving it to the disputing carriers to litigate, after 
the arbitration, which one must ultimately pay; it 
may be that, in an appropriate case, the Court will 
consider a rule requiring joinder of the UM carrier 
whenever its insured sues a tortfeasor whose purport- 
ed carrier denies or disclaims voverage—although the 
resourcefulness of the insurance industry should de- 
vise a procedure for resolving coverage issues outside 
of the litigation area. Parks v. Colonial Penn Ins. Co. 
“OTP GSR eo a oc 49 
The insured’s demand for arbitration under the un- 
insured motorist clause in their policy is not time 
barred, because the six-year statute of limitations did 
not commence on the date of their accident with a 
cab owned by a self-insured company that went 
bankrupt after they filed a timely suit against it, but 
when their insurer subsequently denied their unin- 
sured motorist claim. Allstate Ins. Co. v. Altman. Ch. 
RE cea tee ne inna er ee oes Pak Fan ee aieminoees 363 
The uninsured operator did not owe defendant, his 
accomplice in a burglary, a common-law duty to 
drive the getaway van carefully, and defendant has 
no right to UM coverage for injuries caused by the 
driver’s negligence. N.J. Mfrs. Ins. Co. v. McDermott. 
mR eee sc gegen re Fie etek oaeaeen tonees 621 


Defendant's UM coverage with an excess-escape 
clause identical to the one invalidated in Phillips four 
years before this policy was issued is construed as 
providing primary coverage in accordance with that 
holding (although N.J.S.A. 17:28-1.1(c) now prohibits 
stacking, the right to stacking was intact when 
plaintiff was injured). Childs v. N.J. Mfrs. Ins. Co. 
1 NG oS pete OA A PA ne Oe 776 

Settling with one primary carrier for less than its 





pro rata share does not subject the other primary 
carrier to a responsibility for more than its actual pro 
rata share. Childs v. N.J. Mfrs. Ins. Co. App. Div. 
aia es, sare ornare toes wihrevetlioncerkcie eke omar onda sre tania SERN 776 


UNSATISFIED JUDGMENT FUND 


Actions instituted against the Unsatisfied Claim 
and Judgment Fund to recover PIP benefits must be 
brought within the time periods mandated by the No 
Fault Law; here, although plaintiff's complaint was 
filed out of time, the record presents substantial ques- 
tions with respect to whether defendants should be 
equitably estopped from claiming the benefit of the 
limitations period of N.J.S.A. 39:6A-13.1(a), and the 
matter is remanded for a full exploration of the fac- 
tual issues presented. Garcia v. Snedeker. App. ri 
SRC RA Nis SAN AR Rae oo Dae N Tee RSS Ree 1 


URESA 


The Uniform Reciprocal Enforcement of Support 
Act is a device to enforce support orders previously 
entered; it does not independently create the obliga- 
tion, and the New Jersey court’s orders fixing arrear- 
ages superceded the California welfare agency’s right 
to seek reimbursement for payments made for the 
support of defendant’s children. Essex Cty. Adjuster 
ViSROOKES: ADD. DIV 5 5 s.6 6 Soko co Si coe noes dees 6:85 302 

Although the remedies by way of actions under 
URESA are subject to the support determinations of 
New Jersey courts, the direct enforcement right as- 
serted by the Cal. welfare agency through the IRS 
may or may not be subject to such an infirmity, and 
a return of defendant’s tax refund should not be or- 
dered without an adversary proceeding. Essex Cty. 
Adjuster v. Brookes. App. Div. ..................- 302 


USE IMMUNITY 

In order to vindicate both a witness’ Fifth Amend- 
ment rights and a defendant’s due process rights in 
appropriate circumstances, courts have the inherent 
power to grant use immunity to a defense witness 
but, except in the clearest of cases, this extraordinary 
remedy should be summarily rejected; here, where de- 
fendant’s proffered testimony (that he and his two 
witnesses, who have claimed the privilege against 
self-incrimination, took the car for a joy-ride, not a 
theft) is neither clearly exculpatory (but, at best, mit- 
igating) nor essential to his case (he can so testify) 
and timely demand was not made before trial, his 
claim does not approach the required standards. 
State v. Summers. Law Div......................: 121 


VETOES 

The mayor in this township with a mayor-council 
form of government does not have authority under 
N.J.S.A. 40:69A-41(a) to line veto portions of an ordi- 
nance. Robertson v. Washington Tp. Council. Law Div. 


Pe Via te sere ae Ber ae Coa a + 8 Wt earn ieee gare ats 746 
VICTIMS RIGHTS 

New Jersey in Forefront on Victims Rights, by 
RPO TINIAD o35. 5 <(ctes ore-c ors'e s oir.2 peewee ove Go ip oiste eis oars 529 
VIDEO-GAME ARCADES 


The ordinance’s requirement that video-game ar- 
cades with more than 15 machines have security 
guards at especially busy times is a valid exercise of 
a municipality’s police power, but its requirement 
that only “off-duty police officers” be employed is un- 
reasonable and, therefore, invalid. Bonito v. Bloom- 
field Fn: Council. WAW Div... ccc ccc ccceecvceosc. 30 


VOIR DIRE 


Although it would have been desirable for the trial 
court to have acceded to defendant’s request to sub- 
mit specific questions on ethnic prejudice to the pros- 
pective jurors, its refusal to do so did not constitute a 
mistaken exercise of discretion in the circumstances 
of this case; defendant’s Jamaican accent neither 
constituted a “special circumstance” giving rise to a 
violation of due process nor created a “reasonable 
possibility ” of prejudicial influence on the jury. State 
WV. ANGGPSON AND TONY cos ccicccacevaseieet eevee dine 303 


VOTING RIGHTS ACT 

Elections, education, discrimination. National As- 
sociation for the Advancement of Colored People v. 
Hampton County Election Commission. U.S. Su- 


MAIN OME! 1 hate arate rece cg ae a ncaa hee hen wateccals 449 
WARRANTS 

Search and seizure, evidence, reasonable suspicion. 
United States v. Hensley. U.S. Supreme Ct........ 148 
WARSAW CONVENTION 

Aviation law, accident. Air France v. Saks. U.S. 
SUPE. cooks oo aie oh ns nd so bored ete ov aw Oh eens 548 
WEAPONS 


The two convictions for possession without a per- 
mit of each of the two handguns should be merged, 
and the two convictions for possession of each of the 
two guns for unlawful purposes should be merged, 
but the possession-without-a-permit offense (a crime 
of the third degree) is not an included offense of pos- 
session for unlawful purposes (a crime of the second 
degree) and should not be merged into the greater of- 
fense. State v. Latimore. App. Div. ............... 105 

N.J.S.A. 2C:39-7, which prohibits a person pre- 
viously convicted of a serious crime from possessing 












a weapon, 1s not overly broad or unduly vague; the 
statute does not require proof of an intent to use the 
weapon for an unlawful purpose but, to avoid its en- 
compassing conceivably innocent situations, where 
the object is capable of both innocent and unlawful 
purposes the circumstances attending its possession 
may be considered. State v. Jones. App. Div....... 519 

The operable spring-action BB gun used in the 
robbery in this case was a firearm within N.J.S.A. 
2C:39-1(f); a person carrying such a gun without a 
permit violates 2C:39-5(b), and the jury could properly 
determine that it was a deadly weapon under 2C:15-1. 
StEtO VE INMCIOBS ADD OIIIV.. csc ce oss ede eas ea 520 


WELFARE 


The Division of Public Welfare, as a party in that 
case, was bound by an unreported decision of the 
Appellate Division invalidating, as contrary to feder- 
al law, state regulations that treated rental income as 
unearned (rather than earned) income in calculating 
some AFDC payments, and the Division, which did 
not amend its regulations for 17 months, should have 
recalculated this petitioner’s eligibility after her fair 
hearing according to federal regulations from the 
date of that decision, not from the date (six months 
later) that she learned of it and requested the recalcu- 
lation. Eherenstorfer v. N.J. Dept. of Human Ser- 
VICES. ADDN 54 oi badd s san SORA As eae eee IS 37 


N.J.S.A. 44:8-114, which (to furnish relief but at the 
same time to coerce recipients to give work back to 
the municipality in exchange) provides that ineligi- 
bility for general assistance shall last until a recip- 
ient “reports for and performs” the assigned work or 
shows “willingness to do so”; the regulation termi- 
nating general assistance for 90 days if recipients are 
discharged from their work site because of their neg- 
ligence, thus substituting a penalty for a condition, 
does not further the legislative policy and is invalid. 
Newark Div. Public Welfare v. Ragin. App. Div. .. 185 


WELFARE FRAUD 


Defendant’s receipt of numerous overpayments for 
financial assistance and medical treatment from 1974 
to 1983 by false representations was a “continuing 
course of conduct” under N.J.S.A. 2C:1-6(c) and the 
State is not barred by the statute of limitations from 
prosecuting any part of the indictment. State v. 
SEVSON TWH soo. 0.60.4 wiss, oo eigs v's Ree Deke Ta ea 643 


WILLS 

Since the statute does not specifically require that 
the signature of a testator be at the end of a holo- 
graph will, if a testator signs his name at the begin- 
ning of the writing with the intention that it be his 
signature to his will, as was done here, it is sufficient 
to meet the signature requirement of N.J.S.A. 3B:3-3. 
In re Cunningham. Law Div. .................... 393 

A holographic will, whether or not witnessed, is 
now valid and there is no reason why the Legislature 
would insist on more formality in the cancellation of 
a will than in its execution; in the circumstances of 
this case, the decedent’s handwritten words on his 
fully executed duplicate unambiguously expressed his 
intent with sufficient formality and cancelled his 
will. In re Nassano. App. Div....................: 739 

Here, where the testatrix bequeathed her second 
husband a life interest in the marital home and, in a 
residuary clause, the remainder of her estate, nothing 
in the will indicated that she intended the home to be 
excepted from the operation of the residuary clause 
and the husband took the home in fee simple. In re 
Matliniak: App) DIV; oi. scceses coe ees bannceebace tes 746 


WITNESS SEQUESTRATION 


There is no automatic exclusion rule, which might 
infringe on Sixth Amendment rights, based on a wit- 
ness’ inadvertently violating a sequestration order by 
sitting in the courtroom and the trial judge here 
should have been aware of the procedures described 
in Tillman; depriving defendant of the sole witness 
who could have established his alibi was not harm- 
less error and the matter is remanded for retrial. 
State V. TIVO. AnD; PIV. nc icevcsceaacecneetaen 753 


WORKERS’ COMPENSATION 

There is no prohibition against employers’ dealing 
with absenteeism by enforcing a facially neutral pol- 
icy that treats work-injury absences like absences 
otherwise caused and plaintiff, an employee at will, 
who concedes that he was not fired in retaliation for 
seeking workers’ compensation benefits, has no cause 
of action for having been discharged after 11 in- 
stances of absenteeism within a year, eight of which 
he said were due to his injury. Galante v. Sandoz, 
TROON So sig ig soaks a a «Ok ee ee 65 

The injury suffered in a recurrent lunchtime recrea- 
tional activity started by the employees at a con- 
struction site was properly held compensable as an 
exception to N.J.S.A. 34:15-7 because the paddle-ball 
game was a regular incident of employment and pro- 
duced the special benefit to the employer that the 
employees, by remaining at the job site during lunch, 
did not instead travel some distance to the nearest 
restaurant and exceed or risk exceeding their allotted 
40 minutes. Sarzillo v. Turner Construction Co. App. 
LL GDA 2 Pee Sein Ay eR SR Re arch sore 270 

Where, as here, a third-party action results in a re- 
covery greater than the liability for workers compen- 
sation, the calculation of the attorney’s fees to be de- 
ducted from the reimbursement to the employer under 
N.J.S.A. 34:15-40(b) should not take into account the 
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WORKERS’ COMPENSATION (Cont’d) 


possibility that the totally and permanently disabled 
worker may receive an extension of benefits beyond 
the ordinary 450 weeks; when that time expires, peti- 
tioner may seek extended benefits and he might then 
demonstrate that the employer has received a benefit 
to which it has not contributed a pro rata share of 
the fees. Rivera v. Metropolitan Maintenance Co. 
WRT NI IN 3 drs vii aw Nils. Fo aS Eka ww Aa eee 297 
The 30% under N.J.S.A. 34:15-12(c)(21) is in addi- 
tion to the amputation award and where, as here, 
both feet were amputated, that award is for total 
permanent disability; the court below did not err in 
awarding total compensation amounting to 130% of 
the award for petitioner’s total permanent disability. 
Kitt v. Foster Canning Co., Inc. App. Div 396 
Young v. Western Electric fortifies the decision 
reached previously in this case that the issues of the 
insurance carrier’s claim for the recovery of benefits 
paid after the deceased worker’s widow remarried 
and her continuation of benefits are properly cogniz- 
able exclusively in the Division of Workers’ Compen- 
| sation. N.J. Mfrs. Ins. Co. v. Blau. App. Div....... 482 
The judge of compensation’s determination that pe- 

_ titioner’s compensation rate should be based only on 
the salary the board of education paid him for coach- 
ing football because he was injured returning from a 
football coaches’ dinner is reversed; there is no rea- 
' son why the expedient of three separate contracts, al- 
locating the salary for each job, should cause em- 
ployment by the same employer of the same person 
_to be considered three separate employments, and pe- 
\ titioner’s wages as math teacher, head football coach 
| and head golf coach should be aggregated here. 
) Stack v. Boonton Bd. of Education. App. Div...... 589 
Even if workers’ compensation benefits are availa- 
ble to the insured, her PIP benefits under the auto- 
-mobile liability policy are still primary and must be 
paid when due; Blau has no application here al- 
though, since the PIP carrier has a derivative right 
to pursue the workers’ compensation carrier, it may 
intervene in the pending compensation proceedings 
to protect its interests. Olivero v. N.J. Mfrs. Ins. Co. 
PROS EBENY Soe ae oc Nicole OG wid S Paste ieee neeS 674 
The requirement of N.J.S.A. 34:15-36 that an award 
for partial, permanent disability must be based on 
demonstrable, objective medical evidence applies in 
psychiatric cases. Saunderlin v. Du Pont Co. App. 
ON te ne Sine ats he ete, Hots ove dik SiR Se Ce OD 676 
Plaintiff's lunchtime shopping in her employer’s 
| store was an on-premises activity that benefitted the 
‘employer and should not militate against the com- 
pensability of the injuries she received when she fell; 
nothing in the 1979 amendments (which make no 
reference to on-premises lunchtime injury) points the 
— way. Chen v. Federated Dept. Stores Inc. App. 
ORE ete aye sia eee cia OC ae ic a whe ee oo Nes GSK s Gees 707 


WRONGFUL DEATH 


In establishing causation, it suffices for plaintiffs 
to show that defendants’ negligent conduct negated a 
substantial possibility that prompt rescue efforts 
would have been successful, thereby constituting a 
substantial factor in causing decedent’s death. Hake 
v. Manchester Tp. Supreme Ct.................... 253 
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_ Mount Laurel Decision Threatens Historic Preserva- 
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